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TOm tat:

Su phéat trién manh mé& cua nén kinh
té s6 va md hinh kinh doanh nén tang da
lam thay ddi cin ban phuong thuc to chic
va quan tri quan hé lao dong truyén thdng.
Trong mdi trudng lao dong nén tang so,
quyén quan 1y lao dong khong con duoc
thuc hién chi yéu thdng qua ménh 1énh tryuc
tiép ma ngay cang van hanh thdng qua thuat
toan, dit liéu va co ché kiém soat sb. Piéu
nay dit ra y8u cau phai tai xac dinh trach
nhiém phap ly cta cac chu thé trong bao vé
ngudi lao dong nén tang sé. Bai viét phan
tich trach nhiém cua cha thé st dung lao
dong, doanh nghiép cung cip nén tang sé va
Nha nudc trong viéc bao vé quyén va loi
ich ciia nguoi lao dong nén tang s6 dudi
g6c nhin so sanh phép luat qudc té. Trén co
so nghién ctu kinh nghiém caa Lién minh
chau Au, Anh, Hoa Ky va mét s qubc gia
chau A, bai viét cho thiy xu huéng quéc té
hién nay dang chuyén dan sang mé hinh xéac
lap trach nhiém dua trén mic do “kiém soét
thuat toan” dbi véi qua trinh lao dong.
Trong khi d6, phap luat Viét Nam van chu
yéu tiép can quan hé lao dong theo mé hinh
quan ly truyén théng, dan dén khoang tréng

Abstract:

The rapid development of the digital
economy and platform-based business
models has fundamentally transformed the
organization and governance of traditional
labor relations. In the platform work
environment, labor management is no longer
exercised primarily through direct commands
but is increasingly operated through algorithms,
data systems, and digital control mechanisms.
This transformation raises the need to
redefine the legal responsibilities of relevant
actors in protecting platform workers. This
article analyzes the responsibilities of
employers, digital platform providers, and
the State in safeguarding the rights and
interests of platform workers from a
comparative legal perspective. Based on an
examination of the legal experiences of the
European Union, the United Kingdom, the
United States, and several Asian countries,
the article demonstrates that international
legal trends are gradually shifting toward a
responsibility framework based on the
degree of “algorithmic control” exercised
over the labor process. Meanwhile, Vietnamese
law still predominantly approaches labor
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phap 1y trong xac dinh quan h¢ lao dong,
bao dam thu nhap, an toan lao dong, bao
hiém x4 hoi va minh bach thuat toan. Tur do,
bai viét dé xuat dinh huéng hoan thién phép
luat Viét Nam theo huéng mo rong tiéu chi
xac 1ap quan hé lao dong, tang cuong trach
nhiém cua doanh nghiép nén tang va xay
dung co ché quan tri lao dong sé phu hop
vé6i bi canh kinh té sb hién nay.

Tur khoa:

Lao dong nén tang s6, quan tri thuat
toan, trach nhiém phap ly, nén tang so, bao
V¢ nguoi lao dong.

relations through a traditional management
model, resulting in significant legal gaps in
determining employment relationships, ensuring
income protection, occupational safety, social
insurance, and algorithmic  transparency.
Accordingly, the article proposes orientations for
improving Vietnamese law by expanding the
criteria  for  recognizing employment
relationships, strengthening the responsibilities
of platform enterprises, and developing a
digital labor governance framework suitable
for the contemporary digital economy.

Keywords:

Platform workers, algorithmic governance,
legal responsibility, digital platforms, worker
protection.

1. it van dé

Sy phét trién cia kinh té s6 va cac mé hinh kinh doanh nén tang s6 dang lam thay doi
phuong thic t6 chic va thuc hién lao dong. Trong méi truong nén tang s, quyeén quan ly
khong chi dugc thuc hién thdng qua ménh Iénh truc tiép ma ngay cang théng qua thuat toan
va dit liéu, nhu phan phdi cong viéc, xac 1ap thu nhap, danh gia hiéu suat, xép hang va quan ly
tai khoan. Su chuyén dich nay Iam cho ranh gigi giita lao dong doc lap va lao dong phu thudc
tré nén kho xac dinh, dong thoi dat ra yéu cau xac dinh lai trach nhiém cua céc cha thé doi
Véi viéc bao vé nguoi lao dong nén tang sd.

O Viét Nam, khoan 1 Piéu 13 Bo luat Lao dong nam 2019 cho phép xac dinh quan hé
lao dong dua trén ban chat thuc té cua quan hé, thong qua cac dau hiéu vé viéc 1am c6 tra
cong, tién luong va sy quan 1y, diéu hanh, giam sat cua mot bén ddi vai bén kia, khong phu
thudc vao tén goi cua théa thuan. Tuy nhién, phap luat hién hanh chwa cé tiéu chi cu thé dé
nhan dién sy quan 1y, diéu hanh, giam sat duoc thuc hién bang thuat toan va di liéu. Vi vay,
viéc xac dinh quan hé lao dong va trach nhiém bao vé nguoi lao dong trén nén tang sé con
gap kho khan, nhat 1a d6i véi cac van dé vé thu nhap, an toan lao dong, an sinh xa hoi, thoi
gio 1am viéc, dit liéu lao dong va cac quyét dinh ty dong anh hudng dén quyén, lgi ich cua
nguoi lao dong.

Kinh nghiém qudc té cho thay xu hudng diéu chinh dang chuyén tir viéc chl trong tén
goi, hinh thuc hop ddng sang danh gia ban chat quan hé va mac do kiém soat thuc té cua
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doanh nghiép nén tang sd, ddng thoi tang cudng minh bach va trach nhiém giai trinh ddi véi
quan ly bang thuat toan. Diéu nay dit ra yéu cau doi véi phép luat Vit Nam khong chi & viéc
x4c dinh ding quan hé lao dong ma con phai lam rd trach nhiém cua cac cha thé tuong tng
v6i mirc d6 kiém soét va kha ning tac dong dén quyén, lgi ich cua ngudi lao dong.

Trén co s& d6, bai viét 1am rd mot sb van dé ly luan vé nguoi lao dong nén tang sb;
phan tich trach nhiém cua cha thé st dung lao dong, doanh nghiép nén tang va Nha nudéc trén
co s& tham khao kinh nghiém phap luat quéc té; tir d6 dé xuat mot sé dinh huéng hoan thién
phap luat Viét Nam nham bao vé nguoi lao dong pht hop véi dic diém cua lao dong trong
moi trudng sb.

2. Mot s6 van d@é Iy luan vé nguoi lao ddng nén tang so
2.1. Khai niém ngwoi lao déng nén tang sé

Sy phat trién caa nén kinh té nén tang da lam xuat hién mot phuong thirc t6 chic lao
ddéng méi, trong d6 viéc cung ng va thuc hién cong viéc duoc két ndi thdng qua cac nén tang
6. Mic du chua c6 mot khai niém thdng nhat vé nguoi lao dong nén tang sd, cac to chic
quéc té nhu ILO, OECD va Eurostat déu théng nhat rang day 1a loai hinh viéc lam duoc to
chuc hozc trung gian hoa théng qua nén tang so, trong dé nén tang khdng chi thuc hién chirc
nang két ndi ma con co thé tham gia quan 1y qua trinh lao dong bang dir liéu va thuat toan?.

Quan diém nay duoc cy thé hda trong Chi thi (EU) 2024/2831, theo d6 viéc xac dinh tu
cach nguoi lao dong khdng phu thudc vao tén goi cua hgp dong ma dua trén ban chét cua
quan hé va mirc do kiém soét thyc té ctia nén tang d6i véi qua trinh lao dong?. Céch tiép can
nay phan anh xu hudng chuyén tir tiéu chi hinh thuc sang tiéu chi kiém soat thuc té, dac biét
la kiém soat bang thuat toan, trong viéc xac dinh dia vi phap ly ciia ngudi lam viéc trén nén
tang so.

Trén co s& do6, trong pham vi bai viét nay, tac gia cho rang ngudi lao dong nén tang sé
la ca nhan truc tiép thuc hién cdng viéc nham tao thu nhap théng qua nén tang sb va chiu su
kiém soat dang ké cua doanh nghiép nén tang bang dit liéu, thuat toan hodc cac co ché quan tri
s, bat ké tén goi hay hinh thirc phép Iy caa quan hé giira cac bén.

Theo céch tiép can nay, nguoi lao dong nén tang s6 dugc nhan dién qua ba dau hiéu co
ban: (i) Cong viéc duogc to chic hoic phan phéi thdng qua nén tang so; (ii) Ca nhan tryc tiép

! International Labour Organization (ILO), Measuring Digital Platform Employment in Viet Nam: Lessons
Learned from the Pilot Survey, Research Brief (ILO, 2025), DOI: 10.54394/EOOG8972, truy cap tai
https://www.ilo.org/publications/research-brief-measuring-digital-platform-employment-viet-nam-lessons?;
Organisation for Economic Co-operation and Development (OECD), OECD Employment Outlook 2024: The
Net-Zero Transition and the Labour Market (OECD Publishing, Paris, 2024), DOI: 10.1787/ac8b3538-en, truy
cap tai https://www.oecd.org/en/publications/oecd-employment-outlook-2024 _ac8b3538-en.html, truy cap
ngay 25/7/2026.

2 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on Improving
Working Conditions in Platform Work [2024] OJ L2831, arts 2, 4, 10-18.
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cung cip sire lao dong dé tao thu nhap; va (iii) Doanh nghiép nén tang c6 kha ning chi phdi
dang ké qua trinh lao dong thdng qua thuat toan, di liéu hoidc cac co ché phan phdi cong viéc,
danh gia hiéu suit va quan Iy tai khoan. Khai niém trén khéng mic nhién dong nhit moi
ngudi 1am viéc trén nén tang véi nguoi lao dong theo Bo luat Lao dong nim 2019, ma chi xé&c
dinh pham vi chu thé nghién ctu. Viéc xac lap quan hé lao dong van phai dugc xem xét trén
co so ban chit thuc té cua quan hé, dic biét 1a mac do quan 1y, diéu hanh, gidam séat va su phu
thugc kinh té giira cac bén.

2.2. Piic diém va tiéu chi nhgn dién nguwoi lao dpng nén tang so

Ngudi lao dong nén tang sb c6 nhirng dic diém khac biét so véi nguoi lao dong trong
mo hinh lao dong truyén thng. Hoat dong lao dong dugc két ndi, to chire va didu phdi thong
qua nén tang sd, trong d6 doanh nghiép nén tang khéng chi thuc hién chic ning trung gian
ma con tham gia quéan 1y qua trinh lao dong bang dix liéu, thuat toan va cac co ché quan tri so.
Vi vay, quyén quan ly khdng con chi yéu duoc thuc hién bang ménh 1énh tryuc tiép ma théng
qua viéc phan phéi cong viéc, xac lap thu nhap, danh gia hiéu suét, xép hang, thuong - phat
hozc han ché quyén truy cap tai khoan.

Pic trung ndi bat caa lao dong nén tang 1a sy két hop gitta tinh linh hoat trong hinh
thirc 1am viéc va mirc @6 phu thuge dang ké vao nén tang. Mac du ngudi lao dong co thé cha
dong lya chon thoi gian hoic dia diém lam viéc, co hoi tiép can viéc 1am, thu nhap va kha
nang tiép tuc hoat dong van chiu anh huong truc tiép tir cac thuat toan va chinh sach do doanh
nghiép nén tang thiét 1ap. Do do, su linh hoat vé thoi gian khong ddng nghia véi tinh doc 1ap
vé kinh té va té chic.

Tir goc d6 phap 1y, ngudi lao dong nén tang sé ¢6 thé dugc nhan dién dua trén ba tiéu
chi co ban: (i) cong viéc duogc td chirc hodc phan phdi théng qua nén tang sé; (i) c& nhan truc
tiép cung cap strc lao dong dé tao thu nhap; va (iii) doanh nghiép nén tang cé kha niang kiém
soat dang ké qua trinh lao dong théng qua dir liu, thuat todn hoic cac co ché quan tri sb.
Nhiing tiéu chi nay khong mic nhién xac dinh moi nguoi lam viéc trén nén tang 13 nguoi lao
dong theo Bo luat Lao dong nam 2019, ma 1a can ci nhan dién nhém cha thé can duoc phap
luat bao vé va danh gia liéu mirc 6 kiém soat caa doanh nghiép nén tang ¢ twong duong voi
quyén quan ly, diéu hanh va giam sét cua nguoi str dung lao dong hay khong.

3. Trach nhiém cia céc chi thé trong bao vé lao dgng nén tang sé - Nghién ciru so sanh
phéap luat quéc té

3.1. Trach nhiém cia chii thé sik dung lao déng nén tang sé

3.1.1. X&c ldp quan hé lao dong nén tang sé

Vién dé phép ly cbt 16i cua lao dong nén tang sé6 khdng nam & tén goi cua quan hé phap
ly ma & viéc xac dinh liéu gitra doanh nghiép nén tang va ngudi thuc hién cong viéc cé ton tai
quan hé lao dong hay khdng. Khoan 1 Biéu 13 Bo luat Lao dong nam 2019 (BLLD nim 2019)
d3d co budc tién quan trong khi xac dinh moi thoéa thuan c6 noi dung vé viéc lam duoc tra
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cong, tién luong va co sy quan 1y, diéu hanh, giam séat cua mot bén thi dwoc coi 1a hop dong
lao dong, bat ké tén goi cua thoa thuan®. Céch tiép can nay thé hién nguyén tic wu tién ban
chat cua quan hé lao dong hon hinh thirc phép ly cua hop dong, qua do6 tao co so phap 1y dé
bao vé ngudi lao dong trude xu hudng “dan sy hoa” quan hé lao dong.

Tuy nhién, Diéu 13 BLLD nam 2019 dugc xay dung cha yéu trén nén tang mé hinh lao
dong truyén thong, trong d6 quyén quan ly cia nguoi st dung lao dong thuong duoc thé hién
thdng qua ménh Iénh tryuc tiép, thoi gio 1am viée, dia diém lam viéc va co ché giam sat hitu
hinh. Trong méi trudng nén tang sb, su kiém soat nay lai dugc thuc hién gian tiép thong qua
thuat toan, bao gém phan phdi cng viéc, dinh gia dich vy, danh gia hiéu suat, xép hang ngudi
lao dong, &p dung co ché thudng - phat va tham chi khoa hoic cham dut quyén truy cap tai
khoan. Vi vay, mac du khéng ton tai hgp dong lao dong theo hinh thuc truyén thdng, nguoi
lao dong van cd thé chiu su phu thudc dang ké vao nén tang va chiu su kiém soét thyc té ddi
V61 qué trinh lao dong.

Tir goc d6 nay, Piéu 13 BLLD nam 2019 c6 “d6 mod” nhét dinh khi khdng tuyét dbi hoa
hinh thirc hop ddng ma dit trong tam vao ndi dung thuc té cua quan hé. Theo do, trong truong
hop doanh nghiép nén tang kiém soat gia dich vu, diéu kién tiép can cdng viéc, tiéu chi danh
gia hiéu suat va kha nang duy tri tai khoan ctia ngudi lao dong, thi “kiém soat thuat toan” can
dugc xem 1a biéu hién mai ciia quyén quan 1y, didu hanh va giam sat lao dong. Pay la cach
tiép can pht hop véi xu hudng qudc té trong bdi canh cong nghé s dang 1am thay doi phuong
thirc t6 chirc va kiém soat lao dong.

Thuc tién qudc té cho thiy xu hudng xac dinh quan hé lao dong dang dich chuyén tir
tiéu chi hinh thiic hgp dong sang tiéu chi kiém soat thuc té. Trong vu Uber BV v Aslam, Toa
&n Tbi cao Anh di khang dinh Uber phai chiu trach nhiém véi tu cach ngudi sir dung lao dong
vi thuc hién quyén kiém soat dang ké dbi vai tai xé thong qua co ché dinh gia, phan phdi
chuyén xe va hé thong danh gia hiéu sut®. Cach tiép can nay phan anh nhan thicc méi ring
thuat toan khong con 1a cdng cu k¥ thuat trung 1ap ma cé thé tré thanh phuong thic quan ly
lao dong trong nén kinh té sé.

Mic du vdy, Piéu 13 BLLD nam 2019 van boc 16 nhitng han ché nhét dinh khi ap dung
dbi voi lao dong nén tang s6. Trudc hét, phap luat chua dua ra tidu chi cu thé dé nhan dién
muc do “quan ly, diéu hanh, giam sat” trong moi truong sb, dac biét d6i véi cac hinh thac
kiém soat bang thuat toan. Bidu nay khién viéc xac dinh quan hé lao dong phu thudc nhiéu
vao danh gia ctia co quan co tham quyén trong tirng vu viéc, 1am giam tinh du doan va tinh
thdng nhét trong ap dung phéap luat.

3 Quéc hoi (2019), Bo luat Lao dong nam 2019, khoan 1 Piéu 13.

4 Uber BV and Others v Aslam and Others [2021] UKSC 5, Supreme Court of the United Kingdom, 19 February 2021;
xem thém Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on
improving working conditions in platform work, trong &6 ghi nhan co ché suy doan quan hé lao dong va céac yéu
cau vé minh bach, gidm sat con nguoi, trach nhi¢m giai trinh trong quan ly bang thuat toan ddi véi lao dong nén
tang so.
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Bén canh do6, phép luat Viét Nam chua thiét 1ap co ché suy doan phap 1y vé quan hé lao
dong d6i v6i nguoi 1am viéc trén nén tang sb. Vi vay, ganh nang ching minh van cha yéu dat
1én vai nguoi lao dong, trong khi ho thuong khdng cé kha ning tiép can dit liéu van hanh, tiéu
chi phan phéi cong viéc hay co ché danh gia cua nén tang. Sy bét can xtng vé thdng tin va
chiing ctr nay 1am suy giam hiéu qua bao vé ngudi lao dong trong thuc tién.

Ngoai ra, BLLD nim 2019 van duoc xay dung trén mé hinh nhi nguyén giita ngudi lao
dong va nguoi sir dung lao dong, trong khi nén kinh té sé da xuét hién mot bo phan lao dong
c6 mirc dd phu thudc kinh té dang ké nhung khong hoan toan dap tng céc dau hiéu cua quan
hé lao dong truyén théng. Khoang tréng nay khién nhiéu lao dong nén tang roi vao “ving
xam phép 1y, khong duoc hudng diy du cac quyén bao vé cua phap luat lao dong nhung
cling khong c6 vi thé binh dang nhu cac chi thé trong quan hé dan sy, thuong mai.

bac biét, phap luat hién hanh chua quy dinh nghia vu minh bach thuat toan va trach
nhiém giai trinh cia doanh nghiép nén tang ddi vai cac quyét dinh ty dong nhu phan phdi
cdng viéc, danh gia hiéu suat hoic khoa tai khoan. Trong khi dé, cac quyét dinh nay cé anh
hudng tryc tiép dén thu nhap, co hoi viéc lam va kha nang tiép tuc tham gia thi truong lao
dong cia nguoi lao dong nén tang sb.

Tir nhitng phan tich trén c6 thé thdy, Piéu 13 BLLD nam 2019 da tao nén tang phap ly
quan trong dé nhan dién quan hé lao dong theo ban chat thyc té ciia quan hé thay vi dua thuan
tdy vao hinh thic hgp dong. Tuy nhién, sy phét trién cua lao dong nén tang sé dang dit ra
nhitng yéu cau méi ma phép luat hién hanh chua theo kip. Do d6, can tiép tuc hoan thién phap
luat theo hudng bd sung tiéu chi nhan dién kiém sodt thuat toan, co ché suy doan quan hé lao
d6ng va nghia vu minh bach cua doanh nghiép nén tang nham bao dam hiéu qua bao vé nguoi
lao dong trong nén kinh té sé.

3.1.2. Tréch nhiém bdo dam tién lwong va thu nhdp téi thiéu

Trong lao dong nén tang sd, thu nhap cia ngudi lao dong khong chi phy thudc vao khoi
lwong cdng viéc ma con chiu sy chi phdi truc tiép cua thuat toan do doanh nghiép nén tang
thiét ké. Thong qua co ché dinh gia dong, phan phdi don hang, xac dinh muc thuong, ty 18
chiét khau va quyén thay doi diéu kién tra cong, nén tang c6 kha ning tac dong dang ké dén
thu nhap thuc té cua nguoi lao dong.

BLLD nam 2019 da ghi nhan cac nguyén tic quan trong vé tién luong, bao gdm nghia
vu tra lwong truc tiép, ddy du, ding han va bao dam muc luong tdi thiéu theo thang hoic theo
gi0. Tuy nhién, cac quy dinh ndy chu yéu dugc xay dung cho quan hé lao dong truyén thong,
trong d6 tién lwong duoc xac dinh twong d6i 6n dinh theo hop dong, thang bang lwong hoic
thoi gian lam viéc. Khi &p dung vao lao dong nén tang s6, md hinh nay boc 16 han ché vi thu
nhap thuong bién dong theo thuat toan, nhu cau thi truong, diém danh gia, ty 18 nhan viéc va
chinh sach thuong - phat do nén tang don phuong diéu chinh®.

5 Quéc hoi (2019), B6 luat Lao dong nam 2019, Piéu 91 va Diéu 94.
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Bat cap cdt 16i 1a phap luat hién hanh chua cé co ché kiém soét tinh minh bach va cong
bing cua thuat todn tra cong. Ngudi lao dong thudng khong duoc biét diy du cach tinh thu
nhép, cin ctr thay doi don gi4, 1y do bi giam hién thi cong viéc hoic diéu kién dé dugc huong
thuong. Do d6, du vé hinh thuc ho c6 thé dugce xem 1a “dbi tac doc 1ap”, nhung trén thuc té lai
phu thudc dang ké vao hé théng quan tri thu nhap cia nén tang sé.

Phap luat quéc té dang tiép can van dé nay theo hudng coi bao vé thu nhap cua lao dong
nén tang khong chi 1a bao dam mtc luong tdi thiéu, ma con 1a kiém soat quyén lyuc thuat toan.
Chi thi caa Lién minh chau Au vé lao dong nén tang yéu cau ting cuong minh bach, giam sat
con ngudi va trach nhiém giai trinh ddi véi quan Iy bang thuat toan; trong khi d6, New York
&p dung chuan tra cong tdi thiéu theo chuyén di vai tai xé cong nghé nham han ché viéc nén
tang chuyén toan b rai ro thi trudng sang nguoi lao dongb.

Tir d6 c6 thé nhan dinh rang, phap luat Viét Nam hién méi bao vé tién luong theo mo
hinh lao dong truyén théng, nhung chwa c6 co ché bao vé thu nhap trong méi trudng nén tang
s6. Vi vay, can bd sung nghia vu minh bach héa co ché tra cong, giai trinh cac quyét dinh
thuat toan anh huéng dén thu nhap va nghién ctru co ché bao dam thu nhap tdi thiéu pha hop
cho ngudi lao d6ng nén tang so.

3.1.3. Tréch nhiém bdo dam an toan lao déng va bao hiém xa hgi

Lao dong nén tang s, dic biét trong linh vuc van tai, giao hang va dich vu theo yéu
cau, thuong xuyén d6i mat vai cac rai ro nghé nghiép nhu tai nan giao thong, ap luc thoi gian,
cudng do lao dong kéo dai va cac tac dong bat loi tir moi truong 1am viéc. Mac du vay, co ché
bao vé hién hanh cua phap luat lao dong Viét Nam van chu yéu duoc xay dung trén co so
quan h¢ lao dong truyén thong. BLLD nim 2019 quy dinh nguoi sir dung lao dong c6 trach
nhiém bao dam diéu kién lam viéc an toan, vé sinh lao dong va thuc hién cac nghia vu lién
quan dén bao hiém xa hoi d6i véi nguoi lao dong 1am viéc theo hop dong lao dong’.

Tuy nhién, phan 16n ngudi lao dong nén tang hién dugc doanh nghiép xac dinh 1a “ddi
tac doc lap” thay vi nguoi lao dong theo nghia truyén théng. Hé qua la ho kho tiép can cac co
ché bao vé vé bao hiém x4 hoi bit bugc, bao hiém tai nan lao dong va bénh nghé nghiép, mic
di trén thyc té van chiu nhiéu rai ro phat sinh tir qua trinh lao d6ng va chiu sy kiém soat dang
ké cta nén tang thong qua thuat toan phan phdi cong viéc, co ché danh gia va chinh sach

® Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on improving
working conditions in platform work, dac biét Chuong IIT (Algorithmic management) quy dinh nghla vu minh
bach thuat todn, gidm sat cua con nguol Va quyén yéu cau giai thich dol V6i cac quyét dinh ty dong c6 anh husng
dang ké dén diéu kién 1am viéc va thu nhap ciia ngudi lao dong nén tang; xem thém New York City Taxi and
Limousine Commission (TLC), Minimum Pay Standard for App-Based Drivers, 35 RCNY Chapter 59B (c6 hiéu
lyc tir ndm 2019, dugc didu chinh dinh ky), thiét 1ap muc tra cong t6i thiéu theo thoi gian va quang duong thuc
hién chuyen di nham bao dam thu nhap t5i thiéu va han ché viéc chuyén rui ro kinh doanh tir nén tang sang tai xé.

7 Quéc hoi (2019), Bo luat Lao dong nam 2019, Piéu 6, Piéu 133, Diéu 136; Qubc hoi (2015), Luat An toan, vé
sinh lao dong ndm 2015.
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thuong - phat. Khoang tréng nay cho thiy phap luat hién hanh van gan trach nhiém an sinh
cha yéu véi hinh thie phép Iy caa quan hé lao dong ma chua tinh dén muc d6 phu thuoc va
kiém soét thuc té trong moéi truong so.

Xu huéng qudc té hién nay dang chuyén dan tir cach tiép can duwa trén hinh thic hop
ddng sang viéc phan bd trach nhiém an sinh theo mirc d6 kiém soat cua doanh nghiép nén
tang ddi v6i qué trinh lao dong. Han Québc da maé rong pham vi bao hiém tai nan lao dong cho
mot s6 nhom lao dong nén tang; Phép yéu cau nén tang tham gia bao dam maot s6 quyén an
sinh co ban; trong khi Singapore ting budc tang cuong nghia vu dong goép cua doanh nghiép
nén tang vao hé thong bao hiém x& hoi ddi voi lao dong giao hang va lai xe cong nghé®.

Tir d6 c6 thé thay, han ché 16n caa phép luat Viét Nam khong phai ¢ viéc thiéu cac quy
dinh vé an toan lao dong va bao hiém x& hoi, ma ¢ chd cac quy dinh nay chua duoc thiét ké
dé diéu chinh cdc mé hinh lao dong duya trén nén tang s6. Do d6, can nghién ciu mé rong
tréch nhiém an sinh ciia doanh nghiép nén tang theo muac do kiém soét thyc té ddi véi nguoi
lao dong, thay vi chi dyua vao tén goi hoic hinh thic caa hop dong.

3.1.4. Tréch nhiém vé thoi gior 1am viéc va quyéen nghi ngoi

Mic du lao dong nén tang sé thuong dwoc mé ta 1a linh hoat, nhung su linh hoat nay
khong hoan toan dong nghia véi quyén tu chi thyc chat vé thoi gio 1am viéc. Trén thyc té, co
ché phan phéi don hang, chim diém, thudng - phat va vu tién hién thi ciia nén tang co thé tao
ap luc budc ngudi lao dong kéo dai thoi gian hoat dong dé duy tri thu nhap va kha ning tiép
can viéc lam.

BLLD nam 2019 da quy dinh gigi han thoi gio [am viéc binh thuong, lam thém gio va
quyén nghi ngoi ctia nguoi lao dong. Tuy nhién, cc quy dinh nay dugc xay dung chu yéu cho
mo hinh lao dong truyén théng, noi ngudi sir dung lao dong truc tiép quan ly thoi gian 1am
viéc. Khi ap dung ddi véi lao dong nén tang sd, phap luat boc 16 khoang tréng vi chua xac
dinh thoi gian “bat tng dung”, thoi gian cho don hang hodc thoi gian di chuyén giita cac don
hang c6 duoc coi la thoi gio 1am viéc hay khong. Dong thoi, phap luat ciling chua c6 co ché
kiém soat tac dong cua thuat toan ddi véi cudong do lao dong va thoi gian hoat dong lién tuc
ctia ngudi lao dong®.

Kinh nghiém quéc té cho thdy bao vé thoi gio nghi ngoi trong maéi truong sé khong chi
la gigi han s6 gio 1am viéc, ma con la kiém soat cac co ché cong nghé thlic day ngudi lao dong

8 International Labour Organization (ILO) (2021), World Employment and Social Outlook 2021: The Role of
Digital Labour Platforms in Transforming the World of Work, Geneva, available at: https://www.ilo.org/
publications/flagship-reports/role-digital-labour-platforms-transforming-world-work; OECD (2024), Megatrends
and the Future of Social Protection, OECD Publishing, Paris, available at: https://www.oecd.org/content/
dam/oecd/en/publications/reports/2024/11/megatrends-and-the-future-of-social-protection_aaOb96b4/6c9202e8-en.pdf,
truy cap ngay 25/7/2026.

9 Quéc hoi (2019), B6 luat Lao dong nam 2019, Biéu 105, Biéu 107 va Bidu 109.
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lam viéc qua muic. Phép luat Lién minh chau Au dit ra cac tiéu chuan téi thiéu vé thoi gio 1am
viéc, thoi gian nghi hang ngay, hang tuan va yéu cau minh bach, giam sat con ngudi ddi Voi
quan ly bang thuat toan trong lao dong nén tang s6*°.

Tir d6 c6 thé thiy, bat cap cua phap luat Viét Nam khong nam & viéc thiéu quy dinh vé
thoi gio 1am viéc va nghi ngoi, ma & chd cac quy dinh hién hanh chua duoc thiét ké dé nhan
dién va kiém soat “thoi gian lao dong s6”. Vi vay, can bd sung co ché xac dinh thoi gian 1am
viéc trén nén tang, gigi han thoi gian hoat dong lién tuc va nghia vu minh bach thuat toan
nham bao dam quyén nghi ngoi thyc chat cho ngudi lao dong nén tang sé.

3.1.5. Trach nhiém vé qudn tri thugt toan va dz liéu lao déng

Trong lao dong nén tang sd, thuat toan khdng con la cong cu ky thuat trung lap ma da
trg thanh phuong thic quan 1y lao dong mai. Thong qua viéc phan phéi cong viéc, xac lap thu
nhap, danh gia hiéu suat, xép hang va khoa tai khoan, doanh nghiép nén tang cé thé tac dong
truc tiép dén co hoi viéc 1am, thu nhap va vi thé nghé nghiép cua nguoi lao dong.

Phép luat Viét Nam da co budc tién quan trong khi ban hanh Luat Bao vé dit liéu céa
nhan nam 2025 va trudc d6 1a Nghi dinh s 13/2023/ND-CP, tao co sé phap 1y cho viéc bao
vé dir liéu ca nhan trong moi truong s6. Tuy nhién, cac quy dinh nay chu yéu tap trung vao
thu thap, xur Iy va bao vé dit liéu ca nhan, ma chua thiét 1ap co ché chuyén biét dé kiém soat
hoat dong quan 1y lao dong bang thuat toan. Hién nay, phap luat vin chua ghi nhan quyén
dugc giai thich, quyén phan d6i hodc co ché giam sat dbi véi cac quyét dinh tu dong ¢ anh
hudng tryc tiép dén viéc 1am, thu nhap va kha niang tiép can cong viéc cua ngudi lao dong lam
Viéc trén nén tang s,

Khoang tréng nay 1am phét sinh nguy co “quyén lyc quan 1y v6 hinh”, khi nguoi lao
dong chiu sy chi phdi cua cac quyét dinh thuat toan nhung khong duoc tiép can day du cac
tiéu chi danh gid, can cir phan phdi cdng viéc hoic Iy do han ché, dinh chi tai khoan. Trong
diéu kién thiéu minh bach va trach nhiém giai trinh, thuat toan cé thé tré thanh cong cu 1am
gia ting bat can xtng thong tin va chuyén rai ro kinh doanh tir nén tang sang nguoi lao dong.

Kinh nghiém quéc té cho thiy xu hudng diéu chinh dang chuyén tir bao vé dit liéu thuan
tdy sang kiém soat quyén lyuc thuat toan trong quan hé lao dong. GDPR*? ghi nhan quyén caa
c4 nhan ddi véi cac quyét dinh hoan toan tu dong; EU Al Act xép cac hé théng Al trong quan
1y lao dong vao nhém rai ro cao; con Chi thi vé lao dong nén tang caa Lién minh chau Au yéu

10 Directive 2003/88/EC concerning certain aspects of the organisation of working time; Directive (EU)
2024/2831 on improving working conditions in platform work, cic quy dinh vé quan ly bang thuat toén.

11 Quéc hoi (2025), Luat Bao vé dir liéu ca nhan; Chinh phua (2023), Nghi dinh s6 13/2023/ND-CP vé bao vé dit
liéu c& nhan.

12 General Data Protection Regulation (GDPR), Regulation (EU) 2016/679 of the European Parliament and of
the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data
and on the free movement of such data, dac biét Diéu 22 quy dinh quyén ciia ca nhan khéng phai chiu quyét dinh
hoan toan dua trén xu ly tu dong, bao gom lap hd so (profiling), néu quyét dinh do tao ra hau qua phép ly hoic
anh huéng dang ké twong tu d6i vai ho.
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cau doanh nghiép nén tang minh bach héa hé théng quan Iy thuat toan va bao dam su giam sét
ctia con ngudi ddi véi cac quyét dinh ¢ anh huong dang ké dén nguoi lao dong®.

Tir d6 c6 thé thay, han ché caa phép luat Viét Nam hién nay khong phai 1a thiéu co ché
bao vé dit liéu ca nhan, ma 1 chua x4y dung duoc khung phap ly chuyén biét vé quan tri thuat
toan trong quan hé lao déng nén tang sd. Do do, can b sung nghia vu minh bach thuat toén,
quyén yéu cau giai thich, quyén khiéu nai dbi voi quyét dinh ty dong va trach nhiém giai trinh
cta doanh nghiép nén tang nham bao dam sy cdng bang va minh bach trong quan 1y lao dong
lam viéc trén nén tang sd.

3.2. Trach nhiém ciia doanh nghiép cung cap nén tang sé

Doanh nghiép nén tang sé khdng chi cung cap ha tang cong nghé dé két ndi cung - cau
lao dong, ma con nam giir quyén lyc quan tri dang ké ddi voi ngudi lao dong théng qua dir
lieu va thuat toan. Quyén luc nay thé hién & viéc phan phdi cong viéc, xac 1ap thu nhap, danh
gia hiéu suat, xép hang, xtr Iy vi pham va khoa tai khoan. Vi vay, trach nhiém cua doanh
nghiép nén tang khong thé chi dwgc nhin nhan nhu trach nhiém cua mot bén trung gian cong
nghé, ma phai duoc tiép can nhu trach nhiém cua chu thé c6 kha nang kiém soét thyc té doi
V6i diéu kién lao dong.

Truéc hét, doanh nghiép nén tang phai c6 trach nhiém minh bach mé hinh van hanh nén
tang. Trong thyc tién, ngudi lao dong thuong khdng biét rd tiéu chi phan phéi cong viéc, cin
ctr danh gia hiéu suét, diéu kién thay doi thu nhap hozc ly do tai khoan bj han ché. Su thiéu
minh bach nay lam gia ting bat can xiing thong tin va khién nguoi lao dong phu thudc vao
cac quyét dinh tu dong ma khdng cd kha niang kiém tra, phan bién hoac khiéu nai hiéu qua.
Mic di Luat Giao dich dién tir nam 2023, Nghi dinh s6 13/2023/ND-CP va Luat Bao vé dir
liéu c4 nhan nim 2025 d3 tao nén tang phap ly quan trong cho méi trudng sé va bao vé dir
liéu ca nhan, cac vin ban ndy van chua thiét l1ap co ché chuyén biét vé minh bach thuat toan
trong quan hé lao dong nén tang s6**.

Bén canh d6, doanh nghiép nén tang phai c6 trach nhiém bao vé dir liéu va quyeén riéng
tu cia nguoi lao dong. Dir ligu lao dong khodng chi 1a dir li¢u ca nhan thong thuong, ma con la
co s dé nén tang danh gia ning suét, kiém soat hanh vi, xac lap thu nhap va quyét dinh kha
nang tiép tyc tham gia lam viéc cua ngudi lao dong. Vi vay, néu dit liéu bi thu thap, phan tich
hoic chia sé thiéu minh bach, ngudi lao dong c6 thé bi xdm pham quyén riéng tu va bi anh
hudng truc tiép dén co hoi nghé nghiép. Han ché caa phap luat Viét Nam hién nay khong phai
la chua c6 quy dinh vé bao vé dit lidu, ma 1a chua c6 co ché riéng dé kiém soat viéc sir dung
dix liéu lao dong trong quan tri thuat toan.

13 Regulation (EU) 2016/679 (GDPR), Diéu 22; Regulation (EU) 2024/1689 (EU Al Act); Directive (EU)
2024/2831 on improving working conditions in platform work.

14 Quéc hoi (2025), Luat Bao vé dir lidu ca nhan, s 91/2025/QH15, ban hanh ngay 26/6/2025, ¢ hiéu lyc tir
ngay 01/01/2026; Chinh phu (2023), Nghi dinh s 13/2023/NB-CP vé bao vé dit liéu ca nhan.
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Dic biét, doanh nghiép nén tang can chiu trach nhiém giai trinh d6i voi cac quyét dinh
tu dong c6 anh huong dang ké dén ngudi lao dong. Cac quyét dinh nhu giam hién thi cong
viéc, diéu chinh thu nhap, danh gia hiéu suat hoic khéa tai khoan khong chi la thao tac ky
thuat ma c6 thé tac dong truc tiép dén sinh ké cua ngudi lao dong. Do do, ngudi lao dong can
c6 quyén dugc biét ly do, quyén yéu cau xem xét lai va quyén khiéu nai dbi véi cac quyét
dinh nay.

Kinh nghiém phap luat caa Lién minh chau Au cho thdy xu hudng diéu chinh hién nay
khong dirng lai ¢ bao vé dir liéu ca nhan, ma di chuyén sang kiém soat quyén lyc thuat toan
trong quan hé lao dong. GDPR ghi nhan quyén cia ca nhan ddi véi cac quyét dinh hoan toan
tu dong; EU Al Act xép céac hé thong Al trong quan 1y lao dong vao nhom rai ro cao; con Chi
thi vé lao dong nén tang yéu cau minh bach héa hé thong quan ly thuat toan va bao dam sy giam
sét cia con ngudi ddi véi cac quyét dinh quan trong'®.

Tir d6 c6 thé nhan dinh rang, trach nhiém cot 16i ciia doanh nghiép nén tang sé 1a trach
nhiém giai trinh ddi voi quyén lyc cong nghé ma ho dang nam giit. Phép luat Viét Nam can
chuyén tir cach tiép can coi nén tang la trung gian k¥ thuat sang cach tiép can coi nén tang la
chu thé quan tri lao dong bang dir liéu va thuat toan. Pay 1a co so dé thiét lap cac nghia vu
minh bach mé hinh van hanh, bao vé dit liéu lao dong, giai trinh quyét dinh tu dong va bao
dam co ché khiéu nai hiéu qua cho nguoi lao dong nén tang so.

3.3. Trach nhiém ciia Nha nwéc trong qudn ly quan hé lae déng nén ting sé

Sy phét trién cua lao dong nén tang s6 dit ra yéu cau d6i méi vai trd quan ly cia Nha
nugc. Néu trong mé hinh truyén thdng, Nha nuéce chu yéu quan ly quan hé lao dong thong
qua hop ddng lao dong, tién lwong, thoi gio lam viée va diéu kién lao dong, thi trong nén kinh
té s6, pham vi quan ly can dwoc mé rong sang kiém soét thuat toan, dit liéu lao dong va cac
quyét dinh ty dong anh huaong tryuc tiép dén viéc 1am, thu nhap va an sinh cia nguoi lao dong.
Bo luat Lao dong nam 2019 da thiét lap co sé phap ly quan trong khi chuyén tir cach tiép can
hinh thuc sang cach tiép can ban chat trong viéc xac dinh quan hé lao dong. Theo Piéu 13,
viéc ton tai quan hé lao dong khdng phu thudc vao tén goi cua hop dong ma dugc xac dinh
trén co s& ¢O viéc 1am duoc tra cdng va c6 sy quan 1y, diéu hanh, gidm sat caa mot bén doi
Vi bén kia. Quy dinh nay ¢ y nghia khic phuc tinh trang doanh nghiép st dung céc loai hop
ddng dan sy dé né tranh nghia vu ciia ngudi sir dung lao dong. Tuy nhién, ndi ham cua cac
tiéu chi “quan ly, diéu hanh, giam sat” van chi yéu phan anh phuong thuc quan ly hitu hinh
trong quan hé lao dong truyén théng, nhu giao viéc truc tiép, kiém soat thoi gian va dia diém
lam viéc hodc giam sat bang con ngudi. Trong moi trudng lao dong nén tang sd, quyén quan
ly lai duoc thuc hién cha yéu thdng qua thuat toan, dir liéu va cac quyét dinh tu dong nhu
phan phéi don hang, diéu chinh don gia, danh gia hiéu suat, xép hang hoic khoa tai khoan.

15 Regulation (EU) 2016/679, Piéu 22; Regulation (EU) 2024/1689; Directive (EU) 2024/2831 on improving
working conditions in platform work.
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Nhitng hinh thirc kiém soat nay tao ra mirc d6 phu thugc kinh té va tb chirc twong tu quan hé
lao dong truyén théng nhung chwa dwoc phap luat hién hanh nhan dién day du, din dén
khoang tréng trong viéc xac dinh tu cach ngudi sir dung lao dong va trach nhiém bao vé
ngudi lao ddng nén tang so.

Truéc hét, Nha nudc can hoan thién khung phép luat lao dong sb theo hudng thira nhan
“kiém sodt thuat toan” 1a mot biéu hién caa quyén quan 1y lao dong. Trong thuc tién, doanh
nghiép nén tang cd thé kiém soat nguoi lao dong théng qua phan phdi cdng viéc, dinh gia,
danh gia hiéu suat, thuong - phat va khéa tai khoan, nhung van tranh duoc trach nhiém cua
ngudi sir dung lao dong bang cach goi quan hé nay 1a “hop tac” hodc “dbi tac”. Khoang tréng
nay cho thay phép luat hién hanh chwa thiéu nguyén tic bao vé, ma thiéu tiéu chi phap 1y du
cu thé dé nhan dién sy phu thudc va kiém soét trong moi truong sé.

Bén canh d6, Nha nudc can thiét 1ap co ché thanh tra va giam sat thuat toan nhu mét noi
dung méi ciia thanh tra lao dong. Thanh tra lao dong trong md hinh truyén thong chi yéu kiém
tra hop dong, tién lwong va diéu kién lam viéc; trong khi d6, quyén luc quan ly ciia nén tang
lai ndm trong hé théng di liéu, thuat toan phan phéi cong viéc va co ché danh gia ty dong. Vi
vay, can bd sung quyén cia co quan quan ly trong viéc yéu cau doanh nghiép nén tang céng
khai cac tiéu chi co ban cua hé thong quan tri lao dong, giai trinh quyét dinh ty dong va cung
cap dir liéu can thiét dé phat hién nguy co phan biét d6i xtr, lam dung hoac chuyén rai ro kinh
doanh sang nguoi lao dong.

Pong thoi, Nha nudc can xay dung co ché an sinh x& hoi linh hoat cho lao dong nén
tang. Mot b phan 16n lao dong nén tang hién khong duoc ¢éng nhan 1a ngudi lao dong theo
nghia truyén thdng, nén khé tiép can bao hiém xa hoi, bao hiém that nghiép, bao hiém tai nan
lao dong va co ché bao vé thu nhap khi gap rui ro. Do d6, can nghién ctru mé hinh déng gop
hdn hop gitta nguoi lao dong, doanh nghiép nén tang va Nha nudc, trong d6 doanh nghiép nén
tang phai chia sé trach nhiém an sinh twong tng véi mirc ¢ kiém soat thyuc té dbi voi qua
trinh lao dong.

Ngoai ra, Nha nudc can thic diy dbi thoai x& hoi va dai dién tap thé cia lao dong nén
tang. Do dic diém phan tan, ca nhan hoa va phy thudc vao ung dung, ngudi lao dong nén tang
kho tu t6 chic thuong lwong nhu trong quan hé lao dong truyén thdng. Vi vay, can cong nhan
cac hinh thirc dai dién linh hoat, tao diéu kién cho thuwong luong tap thé trong méi truong s6
va bao dam quyén tham gia caa ngudi lao dong d6i véi cac chinh séch nén tang cé anh huong
truc tiép dén thu nhap, danh gia hiéu suat va quyén truy cap tai khoan.

Tir 6 c6 thé nhan dinh rang, trach nhiém ctia Nha nuéc trong quan 1y lao dong nén tang
s6 khong chi 13 “bd sung quy dinh” cho mdt nhom lao dong méi, ma Ia tai thiét phuong thirc
quan tri lao dong trong bbi canh quyén lyc quan 1y dang dich chuyén tir ménh lénh tryc tiép
sang thuat toan va dir liéu. Kinh nghiém cua Lién minh chau Au cho thiy xu hudng diéu
chinh hién nay 1a két hop giita xac dinh dung tinh trang viéc 1am, minh bach thuét toan, giam
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sat clia con ngudi va bao vé quyén dai dién cua nguoi lao dong nén tang sé. Pay 1a dinh
huéng phi hop dé Viét Nam xay dung khung phép luat lao dong sé can bang gitta d6i méi
cdng nghé, phat trién kinh té nén tang va bao vé cong bang x4 hoi.

3.4. Kinh nghigm phéap lugt mét sé quéc gia va gia tri tham khdo doi véi Vigt Nam

Phap luat cac qudc gia chua thong nhat vé md hinh bao vé nguoi lao dong nén tang sé,
nhung déu c6 xu hudng chuyén tir t&n goi hop dong sang danh gia muc do kiém soét thuc té
cuia nén tang, dong thoi thiét 1ap cac quyén bao vé tdi thiéu cho ngudi thuc hién cong viéc.

Lién minh chau Au xay dung co ché bao vé twong d6i toan dién trong Chi thi (EU)
2024/2831, bao gom xéc dinh diing tinh trang viéc lam, suy doan phap 1y vé quan hé lao dong
khi c6 dau hiéu chi dao hoic kiém soat, minh bach hé thdng quan ly tu dong va bao dam
quyén yéu cau giai thich, xem xét lai cac quyét dinh ¢ anh huong dang ké. Cach tiép can nay
cho thay bao vé nguoi lao dong nén tang sé6 khdng chi 1a van dé phan loai hop dong ma con
doi hoi kiém soat quyén lyc thuat toan ciia doanh nghigp?®.

Tay Ban Nha ap dung co ché chuyén biét ddi véi nguoi giao hang qua nén tang. Luat
s6 12/2021 suy doan c6 quan hé lao dong khi doanh nghiép té chirc, chi dao hoac kiém soét
hoat dong giao nhan tryuc tiép, gian tiép hoiac ngam dinh théng qua quan ly bang thuat toan.
Pai dién nguoi lao dong con cé quyén duoc théng tin vé cac théng sé, quy tic va chi dan cua
thuat toan hoac hé théng tri tué nhan tao anh hudng dén diéu kién lam viéc, kha nang tiép can
va duy tri viéc lam?’. M hinh nay chinh thirc thira nhan thuat toan 1a mot phuong thirc thuc
hién quyén quan 1y lao dong.

Tai Vuong qudc Anh, &n & Uber BV v Aslam khing dinh ban chat thyc té cua quan hé
phai dugc wu tién hon cac diéu khoan do nén tang don phuong soan thao. Toda an Ti cao Xac
dinh tai xé Uber 1a “worker” vi Uber kiém soét gia dich vu, diéu kién giao dich, viéc chap
nhan chuyén, hé thong danh gia va kha ning xay dung quan hé kinh doanh doc lap cua tai xé.
Phan quyét nay cé gia tri tham khao truc tiép khi &4p dung khoan 1 Piéu 13 BLLD nim 2019
di véi nhitng quan hé duogc dit tén 1a “di tac” hodc “hop tac kinh doanh”?®,

Singapore lya chon mé hinh bao vé riéng thay vi mac nhién coi moi ngudi lam viéc nén
tang 1a ngudi lao dong truyén thong. Theo Platform Workers Act 2024, c¢6 hiéu luc tir ngay
01/01/2025, ngudi cung cip dich vu van tai va giao hang qua nén tang dugc bao vé vé dong

16 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on improving
working conditions in platform work [2024] OJ L 2024/2831, arts 5-6, 7-15.

7 Ley 12/2021, de 28 de septiembre, por la que se modifica el texto refundido de la Ley del Estatuto de los
Trabajadores para garantizar los derechos laborales de las personas dedicadas al reparto en el ambito de
plataformas digitales, BOE nim 233, 29 September 2021, art Unico; Real Decreto Legislativo 2/2015, de 23 de
octubre, art 64.4(d) and disposicion adicional vigesimotercera [dich nghia: Lut s6 12/2021 ngay 28/9/2021 cua
Tay Ban Nha sta do6i Luat Quy ché nguoi lao dong nham bao dam quyen lao dong cua ngudi giao hang qua nen
tang s6, Cong bao Nha nugc Tay Ban Nha sb 233 ngay 29/9/2021, diéu duy nhét; Sac Iénh lap phap Hoang gia s6
2/2015 ngay 23/10/2015, Diéu 64.4(d) va Quy dinh b sung thtr hai muoi ba].

18 Uber BV and Others v Aslam and Others [2021] UKSC 5, [92]-[101].
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g6p vao Quy Tiét kiém Trung uong, bdi thudng tai nan lao dong va quyén dai dién tap thé'®.
M6 hinh nay cho thay c4c quyén an sinh co ban van cd thé duoc bao dam ngay ca khi quan hé
lao dong chua dugc cong nhan dﬁy du.

Australia xac 1ap nhom “employee-like workers” trong Fair Work Act 2009. Fair Work
Commission ¢6 quyén ban hanh tiéu chuan téi thiéu vé tra cong, khau trir va giai quyét tranh
chap; xem xét viéc dinh chi quyén truy cap nén tang khéng cong bang; déng thoi cong nhan
co ché thoa thuan tap thé gitta nguoi lao dong va doanh nghiép nén tang. Céch tiép can
nay gop phan khic phuc gigi han caa md hinh nhi nguyén giita ngudi lao dong va nha thau
doc 1ap?.

Tai Ontario, Canada, Digital Platform Workers’ Rights Act 2022 thiét lap mot “san quyén”
gom quyén duoc cung cap thong tin vé cach tinh tra cong, ky tra cong, mirc luong tbi thiéu,
tién boa va can cir cham dat quyén truy cap nén tang sé**. Mé hinh nay cho phép bao vé
nhitng quyén thiét yéu ma khong phai cho giai quyét hoan toan tranh luan vé dia vi phap ly
cua nguoi thuc hién cong viéc.

Tir cac md hinh trén, Viét Nam c6 thé rit ra ba kinh nghiém: Thir nhat, quan hé lao
dong phai duoc xac dinh theo ban chat thuc té, trong d6 kiém soéat bang thuat toan can duogc
xem la biéu hién cua quyén quan 1y, diéu hanh va giam sat. Thir hai, bén canh co ché cong
nhan quan hé lao dong, can thiét 1ap cac quyén tdi thiéu vé thu nhap, an toan, an sinh, di liéu,
giai trinh va khiéu nai cho ngudi phy thuge dang ké vao nén tang. Thir ba, trach nhiém bao vé
phai dugc phan bo giira chi thé st dung lao dong, doanh nghiép nén tang va Nha nudc tuong
ng véi kha nang kiém soét, phong ngira va quan Iy rai ro caa ting chu thé.

4. Hoan thién phap luat Viét Nam vé trach nhi¢m cia chia thé trong bao vé ngudi lao
dong nén tang s6
4.1. Hoan thién quy dinh phdp lugt vé trach nhiém ciia chii thé sir dung lao dpng nén ting so

Yéu cau trong tdm hién nay la hoan thién co s¢ phap 1y dé nhan dién dung ban chét caa
quan hé lao dong trong méi truong nén tang sb. Mic di BLLD nam 2019 da xac dinh quan hé
lao dong dua trén yéu té quan ly, diéu hanh va giam sat, nhung cac tiéu chi nay van chu yéu
phan anh phuong thirc quan ly truc tiép va chwa bao quat cac hinh thuc kiém soat théng qua
thuat toan.

19 platform Workers Act 2024 (Singapore) (No 30 of 2024); Ministry of Manpower Singapore, ‘Commencement
of Platform Workers Act from 1 January 2025 (17 December 2024) [dich nghia: Pao luat Ngudi lao dong nén
tang nam 2024 cua Singapore (Dao luat s 30 nim 2024); Bo Nhan luyc Singapore, “Cong bd viéc Pao luat
Ngudi lao dong nén tang c6 hiéu luc tir ngay 01/01/2025”, Thong céo bao chi ngay 17/12/2024].

20 Fair Work Act 2009 (Cth), pts 3A-2-3A-4, especially ss 536KL, 536LF-536LQ and 536MK-536MS; Fair
Work Legislation Amendment (Closing Loopholes No 2) Act 2024 (Cth) [dich nghia: Dao luat Quan h¢ lao dong
cong bang nam 2009 cua Australia (Fair Work Act 2009), Phan 3A-2 dén Phan 3A-4, dic biét cac diéu 536KL,
536LF-536LQ va 536MK-536MS; Dao luat sira d6i Pao luat Quan hé lao dong cong bang (Khic phuc céc k& ho
phép Iy s6 2) nam 2024 (Fair Work Legislation Amendment (Closing Loopholes No. 2) Act 2024)].

2 Digital Platform Workers’ Rights Act, 2022, SO 2022, ¢ 7, sch 1, ss 7-12.
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Vi vay, can nghién ctu sira d6i Didu 13 BLLD nam 2019 theo huéng b sung "kiém
soat thuat toan" nhu mot tiéu chi xac dinh quan hé lao dong. Kinh nghiém cua Lién minh chau
Au cho thiy viéc xac dinh quan hé lao dong can dua trén mic do kiém soét thyuc té cua nén
tang, thay vi chi can ctr vao tén goi cua hop dong; trong khi &n 1& Uber BV v Aslam cua Anh
ciing khang dinh ban chét quan hé lao dong phai dwoc danh gia tir thuc té to chuc va kiém
soat lao dong. Theo d6, khi doanh nghiép nén tang c6 kha ning quyét dinh dang ké viéc phan
phdi cong viéc, xac 1ap thu nhap, danh gia hiéu suat hoic han ché quyén tiép can viéc lam
thong qua thuat toan, thi quan hé giira cac bén can dugc suy doan 1a quan hé lao dong va
ngudi lao dong duoc bao vé theo ché do hop dong lao dong, trir truong hop doanh nghiép
chimg minh dugc tinh doc 1ap thuc sy cua nguoi cung tng dich vu.

Céch tiép can nay vira han ché tinh trang che gidu quan hé lao dong duéi hinh thic hop
ddng hop tac hodc hop dong dich vu, vira pht hop véi xu huéng cua phap luét so sénh trong
viéc chuyén tir danh gia hinh thie phap 1y sang danh gia mac do kiém soat thuc té trong nén
kinh té s6.

4.2. Hoan thién quy dinh vé trach nhiém qudn Iy nha nwéc trong quan hé lae déng nén
tang sé

Kinh nghiém caa Lién minh chau Au cho thay Nha nudéc giit vai tro trung tam trong
viéc thiét 1ap khudn kho phap Iy va giam sat hoat dong cua doanh nghiép nén tang so. Vi vay,
Viét Nam can ra soét, sira d6i BLLD nam 2019 va cac van ban lién quan theo huéng bd sung
tiéu chi kiém soét thuat toan dé xac dinh quan hé lao dong, dong thai hoan thién quy dinh vé
minh bach thuit toan, bao vé dix liéu lao dong va trach nhiém cua doanh nghiép nén tang.

Bén canh do, co quan quan 1y nha nuéc can xay dung ha ting quan 1y lao dong s6, phat
trién co so dir lieu phuc vy quan 1y lao dong nén tang, ting cuong thanh tra cong nghé va
kiém toan thuat toan nham giam sat cac hé thong phan phéi cong viéc, xac lap thu nhap va cac
quyét dinh ty dong c6 anh hudng dén quyeén, loi ich ciia ngudi lao dong. Pong thoi, can hoan
thién co ché giai quyét tranh chap va xa ly vi pham trong méi trudong sd, bao dam thuc thi
hiéu qua phap luat d6i véi quan hé lao dong nén tang.

4.3. Hoan thién co ché qudn Iy nha nwéc va bao dam an sinh xa hgi déi véi lao dgng nén
tang sé

Kinh nghiém cuaa Lién minh chau Au cho thay bao vé lao dong nén tang sé khong chi
doi hoi xac dinh dang quan hé lao ddng ma con phai thiét 1ap co ché quan Iy nha nuéc va an
sinh xa hoi phu hop vai dac tha caa nén kinh té s6. Theo d6, Viét Nam can xay dung co ché
an sinh linh hoat, cho phép nguoi lao dong tham gia bao hiém dua trén thu nhap hoic thoi
gian hoat dong, ddng thoi quy dinh trach nhiém déng gép cua doanh nghiép nén tang tuong
g véi muac do kiém soat thyc té ddi véi qua trinh lao dong.

Cung véi dé, can dbi méi phuong thirc quan 1y nha nude theo hudng ting cudong thanh
tra cong nghé va kiém toan thuat toan, cho phép co quan quan ly giam sat cac hé thdng phan

181



TAP CHI PHAP LUAT VA THUC TIEN - SO 69/2026

phdi cong viéc, xac 1ap thu nhap va cac quyét dinh tu dong anh huéng truc tiép dén quyén, loi
ich cua nguoi lao dong. Pong thai, can hoan thién co ché giai quyét tranh chap dbi voi cac
quyét dinh ty dong nhu khoa tai khoan, giam thu nhap hoac han ché co hoi viéc 1am, qua do
bao dam su can bang giita phat trién kinh té s6, d6i méi cong nghé va bao vé quyén cia nguoi
lao dong nén tang sb.

5. Két luan

Sy phét trién caa nén kinh té sé dang lam thay doi cin ban ban chit caa quan hé lao
dong khi quyén quan 1y ngay cang duoc thuc hién théng qua thuat toan, dir liéu va cac co ché
kiém soét sb. Trong bdi canh do, viéc xac dinh trach nhiém phap ly chi dya trén hinh thic hop
ddng khong con phi hop véi thyc tién van hanh cia lao dong nén tang so.

Nghién ctu kinh nghiém cua Lién minh chau Au, Anh, Hoa Ky va mét sé quéc gia chau
A cho thay xu hudng phép luat hién dai dang chuyén sang xac dinh trach nhiém dya trén mic
d6 kiém soat thuc té ciia nén tang ddi voi qué trinh lao dong, dac biét 1a thong qua hé thong
thuat toan. Theo d6, thuat toan khdng con la cong cu ky thuat don thuin ma da tré thanh
phuong thtc quan 1y lao dong méi c6 kha nang tac dong truc tiép dén viéc 1am, thu nhap va
diéu kién lao dong ciia nguoi lao dong.

Tir d6, bai viét cho rang “kiém soét thuat toan” can duoc xem la tiéu chi trung tam trong
xé&c 1ap trach nhiém cua cac chu thé trong quan hé lao dong nén tang sb. Dy 1a huéng tiép
can phu hop véi xu huéng phap luat qubc té, dong thoi 13 co s quan trong dé hoan thién phép
luat lao dong Viét Nam, bao dam su can bang giita ddi mai cong nghé, phat trién kinh té s6 va
bao vé quyén loi cia ngudi lao dong trong ky nguyén sé.
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