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BAO VE NGUOI LAO PONG NEN TANG SO O VIET NAM:
BAT CAP CUA PHAP LUAT VA GIAI PHAP HOAN THIEN

TOm tat:

Su phét trién cua nén kinh té sb
va md hinh lao dong nén tang dang dat
ra thach thac dbi voi phép luat lao
dong truyén théng. Trong méi truong
s6, hoat dong quan 1y lao dong chuyeén
tir co ché diéu hanh truc tiép sang
kiém soét bang thuat toan, dit liéu. Tuy
nhién, Bo luat Lao dong nam 2019
(BLLD nam 2019) van chu yéu dya
trén cac dau hiéu quan Iy hitu hinh dé
xac dinh quan hé lao dong. Vi vay,
nhiéu nguoi lao dong nén tang van
khong dugc cong nhan dia vi phép ly
va bi loai khoi co ché bao vé lao dong
co ban.

Bai viét phan tich mot sé bat cap
cua phap luat Viét Nam hién nay trong
bao vé ngudi lao dong nén tang so.
Trong pham vi bai viét, chi ra bén noi
dung bat cap cua phap luat hién hanh:
(i) Cac tiéu chi xac lap quan hé lao
dong chua phan anh hinh thac kiém
soat bang cong nghé; (ii) Nhiéu quyén
lao dong chua duoc bao dam do thiéu
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Abstract:

The development of the digital
economy and platform-based work models
has posed significant challenges to traditional
labor law. In the digital environment, labor
management has shifted from direct
supervision to algorithmic and data-driven
control. However, the 2019 Labor Code of
Vietnam (Labor Code 2019) still primarily
relies on traditional and tangible indicators
of managerial control to determine the
existence of an employment relationship.
As a result, many platform workers are not
legally recognized as employees and
remain excluded from fundamental labor
protection mechanisms.

This article analyzes the shortcomings
of the current Vietnamese legal framework
in protecting digital platform workers.
Within its scope, the article identifies six
major deficiencies in existing legislation:
(i) the criteria for establishing an
employment relationship do not adequately
reflect technology-based forms of control,;
(i) many labor rights are not effectively

*NCS., Luat kinh té truong Pai hoc Luat, Pai hoc Hué; Email: thaitrungnguyen.ncslkt2025@gmail.com

174



TRUONG PAI HQC LUAT, PAlI HOC HUE

co ché cdng nhan tu cach phap 1y; (iii) Phap
luat chwa thiét 1ap nghia vu minh bach
va trach nhiém giai trinh d6i véi thuat
toan; (iv) Co ché giai quyét tranh chap
con han ché trong tiép can ching ctr s
va phan b nghia vu ching minh. Trén
co s& nhitng bat cap cua phap luat bai
viét d& xuat hoan thién phap luat theo
huéng tiép can dua trén sy phu thudc
va kiém soat thuc té, tang cuong bao
vé quyén cua ngudi lao dong va bao
dam tinh minh bach trong moéi truong
lao ddng s6.

guaranteed due to the absence of a legal
mechanism recognizing the employment
status of platform workers; (iii) the law has
not established obligations of transparency
and accountability regarding algorithmic
management; and (iv) dispute resolution
mechanisms remain limited in terms of
access to digital evidence and the
allocation of the burden of proof. Based on
these shortcomings, the article proposes
legal reforms grounded in the concepts of
economic dependence and actual control,
with a view to strengthening the protection

of workers’ rights and ensuring transparency
within the digital labor environment.

Tr khoa:
Lao dong nén tang sé, bao vé
phap ly, bat cap, giai phap hoan thién.

Keywords:

Digital platform workers, legal protection,
legal shortcomings, legislative reforms.

1. Pit van dé

Sy phat trién ciia chuyén d6i s6 da lam xuat hién va mao rong nhanh chéng mo
hinh lao dong nén tang, trong d6 viéc phan cong, diéu phdi va kiém soat lao dong duoc
thue hién théng qua thuat toan va dix liéu thay vi co ché quan ly truc tiép truyén thng.
Sy chuyén dich nay dat ra thach thirc 1on ddi voi cac tiéu chi phap ly vén duoc xay
dung trén gia dinh vé& quyén quan ly hitu hinh trong quan hé lao dong.

Tai Viét Nam, lao dong nén tang ngiy cang gia taing nhung phan lén duoc xac
lap dudi hinh thic “dbi tac” hodc “hop tac”, dan dén viéc khong dugc cong nhan 1a
ngudi lao dong theo BLLD nam 2019. Hé qua Ia nhiéu cha thé khong duoc tiép can
céc co ché bao vé co ban nhu bao hiém xa hoi, thu nhap tdi thiéu, diéu kién lao dong
an toan va co ché giai quyét tranh chap phu hop.

Khoang tréng phép Iy hién nay khéng chi xuat phat tir su thiéu hut quy dinh, ma
con tur su khong tuong thich gitta cach thic phap luat nhan dién quan hé lao dong va
thuc tién van hanh cua nén tang s. Trong khi phap luat van dya trén md hinh kiém
soat truc tiép, quyén luc quan ly thyuc té da chuyén sang hinh thic kiém soat gian tiép
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thong qua cdng nghé va thuat toan. Biéu ndy lam suy giam kha ning bao vé ngudi lao
dong va anh huong dén tinh 6n dinh cua thi truong lao dong sd.

Vi vay, can xay dung cach tiép can phap ly méi dua trén sy phu thudc va kiém
soat thuc t& nham bao dam quyén lgi cua ngudi lao dong, dong thoi duy tri dong luc
d6i mai cua nén kinh té so.

2. Bét cap caa phap luat hién hanh vé bao vé nguoi lao dong lam viéc trén nén
tang sé & Viét Nam
2.1. Nhdn dign ngwoi lae dgpng lam viéc trén nén tang sé

Mot trong nhitng han ché co ban cua phap luat lao dong hién hanh 1 chua xay
dung duoc khai niém phap Iy phi hop dé nhan dién ngudi lao déng trén nén tang so.
Theo BLLD nim 2019, quan hé lao dong duoc xac dinh thdng qua cac dau hiéu nhu c6
viéc lam, c6 tra cong va co sy “quan ly, diéu hanh, giam sat” caa ngudi sir dung lao
dong®. Tuy nhién, trong md hinh nén tang s, quyén quan ly khéng con thé hién tryuc
tiép ma duoc thyc hién théng qua thuat toan, co ché phan phéi cong viéc, hé thdng
danh gi4 va kiém soét tai khoan?,

Su chuyén dich tir quan ly hitu hinh sang quan ly bang cong nghé khién cac tiéu
chi nhan dién truyén théng tro nén kém hiéu qua. Trén thuc té, nén tang sb van cd kha
nang kiém soét sau rong qua trinh lao dong nhu quyét dinh viéc phan phéi cong viéc,
muc thu nhap hoic duy tri quyén tiép can viéc lam cia ngudi lao dong®. Tuy nhién, do
thiéu cac dau hiéu quan ly truc tiép theo cach hiéu truyén théng, nhiéu lao dong nén
tang van bi dinh danh 13 “ddi tac” hoac “cong tac vién”, thay vi nguoi lao dong theo
nghia phap ly.

Hé qua 1a ngudi lao dong nén tang bi loai khoi cac co ché bao vé co ban nhu tién
lwong t6i thiéu, bao hiém x& hoi va giai quyét tranh chap lao dong, trong khi nén tang
khong phai thuc hién cac nghia vy twong @ng cia ngudi sir dung lao dong. Vi vay, can
tai thiét lap tiéu chi nhan dién quan hé lao dong theo huéng duya trén “kiém soét thyc
té” va “phu thudc kinh t&”, thay vi chi dwa trén hinh thic quan Iy truc tiép, nham bao
dam hiéu qua bao vé nguoi lao dong trong nén kinh té s6*.

1 Quéc hoi (2019), Bé ludt Lao dong, Luat s6 45/2019/QH14, ban hanh ngay 20/11/2019, Diéu 13.

Z International Labour Organization (2021), World Employment and Social Outlook: The Role of Digital
Labour Platforms in Transforming the World of Work, Geneva, pp.107-109.

3 De Stefano, V. (2016), “The Rise of the ‘Just-in-Time Workforce’: On-Demand Work, Crowdwork and
Labour Protection in the Gig Economy”, Comparative Labor Law & Policy Journal, Vol. 37, pp. 483-485.

4 International Labour Organization (2023), Digital Labour Platforms and the Future of Work, truy cap tai
https://www.ilo.org, truy cap ngay 10/5/2026.
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2.2. Xdc dinh vé quan hé lao déng déi Véi ngwoi lao dgng trén nén tang sé

Bo Luat Lao dong nam 2019 xac dinh quan hé lao dong dua trén cac dau hiéu
nhu ¢6 viéc lam, c6 tra cdng va c6 su “quan ly, diéu hanh, giam sat” cua nguoi sir
dung lao dong®. Céch tiép can nay phd hop véi mé hinh lao dong truyén théng, noi
quyén quan 1y dugc thé hién tryc tiép va hiru hinh. Tuy nhién, trong mé hinh lao déng
nén tang, quyén luc quan ly khéng con van hanh thong qua ménh lénh tryc tiép ma
duoc thyc hién gian tiép bang thuat toan, hé thong danh gia, phan phdi céng viéc va
kiém soét tai khoan®,

Mic du nhiéu quan hé giira nén tang va ngudoi 1am viéc van thé hién rd su phu
thudc kinh té va kiém soét thyc té, cac quan hé nay thuong khong dugc phap luat thira
nhan 1a quan hé lao dong do thiéu dau hiéu “quan Iy truc tiép” theo cach hiéu truyén
théng’. Biéu nay din dén viéc nhicu lao dong nén tang bi loai khoi pham vi diéu chinh
cua phap luat lao dong, 1am suy giam kha ning bao vé quyén loi va tao ra sy bat can
Xung giira quyen luc caa nén tang va nghia vy phap 1y twong ung.

Sy thiéu rd rang trong viéc xac dinh quan hé lao dong ciing gay kho khin cho
hoat dong giai quyét tranh chap khi co quan c6 tham quyén phai lya chon gitra céch
tiép can dan su va lao dong®. Vi vay, can tai dinh nghia tiéu chi xac 1ap quan hé lao
dong theo hudng dua trén “kiém soat thuc t&” va “phu thudc kinh té”, thay vi chi dua
trén hinh thic quan ly tryc tiép, nham bao dam kha nang nhan dién ding ban chat caa
quan hé lao dong trong nén kinh té s4°.

2.3. Quy dinh vé an sinh x& hgi ciia ngwoi lao dgng 1am viéc trén nén tang sé

Hé thong an sinh xa hoi ¢ Viét Nam hién nay duoc xay dung chii yéu trén co s
mo hinh quan hé lao dong truyén thong, trong d6 viéc tham gia bao hiém x& hoi gan
V6i sy ton tai cua quan hé lao dong duoc xac lap thong qua hop dong lao dong. Theo
d6, Luat Bao hiém x& hoi ndm 2024 tiép tuc xac dinh dbi twong tham gia bao hiém xa
hoi bt budc chi yéu dua trén dia vi phap ly cia ngudi lao dong theo Bo luat Lao dong
nam 2019. Cach tiép can nay phi hop véi mé hinh viéc 1am 6n dinh, ¢6 nguoi st dung
lao dong va quan hé lao dong rd rang. Tuy nhién, trong bdi canh thi truong lao dong

5 Quéc hoi (2019), B¢ lugt Lao dong, Luat s6 45/2019/QH14, ban hanh ngay 20/11/2019, Diéu 13.

6 International Labour Organization (2021), World Employment and Social Outlook: The Role of Digital
Labour Platforms in Transforming the World of Work, Geneva, pp.107-110.

"Risak, M., & Dullinger, T. (2018), The Concept of ‘Worker’ in EU Law, European Labour Law Journal,
Vol. 9, pp.347-350.

8 Nguyén Thi Thu Hién (2022), Bdo vé quyeén loi nguoi lao dgng trong nén kinh té nén tang s, Tap chi
Khoa hoc Phap ly Viét Nam, s 6/2022, tr.42-45.

% Prassl, J. (2018), Humans as a Service: The Promise and Perils of Work in the Gig Economy, Oxford
University Press, Oxford, pp.58-64.
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ngay cang da dang voi su phat trién cua kinh té nén tang va céc hinh thtc viéc 1am phi
truyén théng, tiéu chi xac dinh d6i twong tham gia bao hiém x& hoi dwa cha yéu vao
hop ddng lao dong da boc 16 nhitng han ché nhit dinh. Nhiéu lao dong nén tang mic
di 1am viéc thuong xuyén, tao ra thu nhap on dinh va phu thudc dang ké vao nén tang
s6 nhung khéng duoc xac dinh 13 ngudi lao dong theo Bo luat Lao dong, dan dén
khong thugdc dién tham gia bao hiém x& hoi bat budc va 1am gia ting khoang tréng
trong bao vé an sinh xa hoi.

Trén thuc té, phan 16n lao dong nén tang dwoc xéac lap duéi hinh thic “ddi tac”
hodc “cong tac vién”, nén khong dap tng diéu kién tham gia cac ché do bao hiém bat
buocl®. Piéu nay dan dén nghich ly khi nhidu nguoi lao dong, du phu thudc déng ké
vao thu nhap tir nén tang va doi mat véi rai ro nghé nghiép cao van bj loai khoi hé
thng an sinh x& hoitl. Bic biét, lao dong nén tang trong linh vuc van chuyén va giao
nhan thuong xuyén chiu &p luc thoi gian, thu nhap bién dong va nguy co mat viéc do
thay d6i thuat toan hoac chinh sach van hanh.

Thuc trang nay cho thay bat cap khong nam & viéc thiéu quy dinh riéng, ma ¢ su
khong tuong thich giita tiéu chi xac dinh d6i tugng tham gia an sinh va ban chét thyuc
té cua lao dong nén tang. Vi vay, can chuyén tir cach tiép can dya trén hinh thic quan
hé lao dong sang tiéu chi phu thudc kinh té va mtrc d6 rai ro thuc té nham maé rong kha
nang bao phu an sinh xa hoi trong nén kinh té s6'2.

2.4. Quy dinh vé quyén lao dpng co bén ciia nguwoi lao dpng lam viéc trén nén ting so

Cac quyén lao dong co ban nhu tién luong tdi thiéu, thoi gio 1am viéc, an toan
lao dong va thuong lugng tap thé duoc thiét ké nhim kiém soat quyén luc caa bén st
dung lao dong va bao vé sy can bang trong quan hé lao dong. Tuy nhién, viéc thu
huong cac quyén nay hién van phu thudc vao diéu kién phai dugc cong nhan 1a nguoi
lao dong theo BLLD 2019. Piéu nay dan dén viéc nhiéu lao dong nén tang, di c6 muc
d6 phu thudc va rui ro cao, van bi loai khoi co ché bao vé phap Iy*.

Trén thuc té, nguoi lao dong nén tang van phy thudc dang ké vao ngudn thu nhap
do nén tang phan phéi va chiu su kiém soét théng qua thuat toan, hé thdng danh gia va

10 piéu 13 Bo luat Lao dong nam 2019.

"De Stefano, V. (2016), “The Rise of the ‘Just-in-Time Workforce’: On-Demand Work, Crowdwork and
Labour Protection in the Gig Economy”, Comparative Labor Law & Policy Journal, Vol. 37, pp. 484-486.
12 Prassl, J. (2018), Humans as a Service: The Promise and Perils of Work in the Gig Economy, Oxford
University Press, Oxford, pp.91-96.

13 De Stefano, V. (2016), “The Rise of the ‘Just-in-Time Workforce’: On-Demand Work, Crowdwork and
Labour Protection in the Gig Economy”, Comparative Labor Law & Policy Journal, Vol. 37, pp.484-487.
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quy tic van hanh. Mic du quyén luc quan Iy van ton tai, nhung do duoc thuc hién
gian tiép bang cdng nghé nén kho nhan dién theo cac tiéu chi phap ly truyén théng. Vi
vay, cac co ché gidi han quyén luc va bao vé nguoi lao dong khong dugc kich hoat
twong ung®.

Hé qua 1a nguoi lao dong nén tang c6 thé 1am viéc véi cuong do cao ma khong
cd gidi han phap ly vé thoi gio, thu nhap bi diéu chinh don phuong thong qua thuat
toan va khong duoc bao dam diy du vé an toan, an sinh lao dong'®. Van dé hién nay
khéng nam & viéc thiéu cac quy dinh vé quyén lao dong co ban, ma & chd cac quy dinh
nay chua 4p dung dung ddi tuong can duoc bao vé trong méi trudng lao dong sb.

2.5. Quy dinh nguyén tdc vé minh bach thudt todn dam bao quyén cia nguoi lao
dgng trén nén tang sé

Phap luat Viét Nam hién da budc dau diéu chinh cac van dé lién quan dén dit liéu
va giao dich dién tir théng qua Luat Giao dich dién tar nam 2023, Nghi dinh sb
13/2023/ND-CP ngay 17/4/2023 caa Chinh phua vé bao vé dir lidu ca nhan va Luat Bao
vé dit liéu ca nhan nam 2025. Cac van ban nay da thiét 1ap nhirng nguyén tic quan
trong vé giao dich dién tir, xtr Iy dit liéu va bao vé dit liéu c4 nhan trong méi trudng so.
Tuy nhién, cac quy dinh hién hanh cha yéu duoc xay dung dudi goc do diéu chinh
hoat dong giao dich dién tir va quan ly dix liéu néi chung, ma chua tinh dén nhiing dic
thi cta quan hé lao dong trén nén tang s6, nhu viéc thu thap va xu Iy dit liéu lao dong
bang thuat toan, giam sat hiéu suat 1am viéc theo thoi gian thuc, ra quyét dinh tu dong
hoac trach nhiém cuaa nén tang sé trong viéc bao vé dir liéu cua ngudi lao dong. Do do,
khoang trong phép ly vé bao vé dir liéu trong quan hé lao dong nén tang van chua
duoc khic phuc mét cach day du.

Trong md hinh nén tang, thuat toan khéng con chi la cong cu ky thuat ma da tro
thanh phuong thuc thyc hién quyén quan 1y lao dong. Cac quyét dinh lién quan dén
phan cong cdng viéc, xac dinh thu nhap, danh gia hiéu suat hoic han ché quyén tiép
can viéc lam déu duoc thuc hién thong qua hé théng tu dong va dix liu sé'. Tuy
nhién, phéap luat hién hanh chua thiét lap diy du nghia vu minh bach, trach nhiém giai

14 International Labour Organization (2021), World Employment and Social Outlook: The Role of Digital
Labour Platforms in Transforming the World of Work, Geneva, pp.108-112.

15 Risak, M., & Dullinger, T. (2018), “The Concept of ‘Worker’ in EU Law”, European Labour Law
Journal, Vol. 9, pp.350-353.

16 Prassl, J. (2018), Humans as a Service: The Promise and Perils of Work in the Gig Economy, Oxford
University Press, Oxford, pp. 72-79.

17 International Labour Organization (2021), World Employment and Social Outlook: The Role of Digital
Labour Platforms in Transforming the World of Work, Geneva, pp.107-110.
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trinh va co ché kiém soat ddi véi cac thuat todn nay. Nén tang chua bi rang budc bai
nghia vu c6ng khai tiéu chi van hanh hoic giai thich cac quyét dinh anh huong truc
tiép dén ngudi lao dong!e.

Hé qua 1a nguoi lao dong bi dat trong trang thai phu thudc nhung khong cé kha
nang tiép can, kiém ching hoic phan bién dbi véi co ché kiém soat bang cong nghé.
Pong thai, dir liéu phat sinh tir qué trinh lao dong chu yéu do nén tang nam giir, 1am
gia tang bat can xtng thong tin va nguy co phat sinh cac hanh vi thiéu cdng bing hoic
phan biét dbi xt®. Vi vay, viéc thiét 1ap nguyén tic minh bach thuat toan, quyén tiép
can dir liéu va trach nhiém giai trinh cua nén tang 1a yéu cau can thiét nhim bao dam
hiéu qua bao vé nguoi lao dong trong méi trudng so.

2.6. Quy dinh vé gidi quyét tranh chdp déi véi lao déng 1am vigc trén nén tang sé

Thet nhdt, vé phuong thirc gidai quyét tranh chdp, phap luat Viét Nam hién chua
thira nhan day du quan hé gitta nguoi lao dong nén tang va doanh nghiép nén tang la
quan hé lao dong, dan dén phan 16n tranh chap phat sinh duoc giai quyét theo co ché
dan su hoic thwong mai thay vi co ché giai quyét tranh chap lao dong theo Bo luat Lao
dong nam 2019%°. Trong khi d6, thuc tién cho thay nhiéu lao dong nén tang van chiu
su kiém soat dang ké cua nén tang sé théng qua thuat toan phan coéng cong viéc, co
ché danh gia hiéu suat, quan Iy thu nhap va quyén khoa hoic cham dut tai khoan. Xu
huéng nay da duoc ghi nhan trong nhiéu vu an ndi tiéng nhu Uber BV and others v
Aslam and others ctia Toa an Tdi cao Vuong qudc Anh (2021), trong d6 Toa an xac
dinh tai xé Uber 1a workers vi chiu su kiém soat thuc chit cua nén tang, mic du hop
ddng dugc xac lap dudi hinh thic quan hé dan sy?t. Tuong ty, Chi thi (EU) 2024/2831
ctia Nghi vién chau Au va Hoi dong chau Au ngay 23/10/2024 vé cai thién diéu kién
lam viéc trong lao dong nén tang ciing thiét 1ap co ché suy doan vé quan hé lao dong
khi nén tang thuc hién quyén kiém soat ddi voi nguoi lam viéc?. Nhitng kinh nghiém
nay cho thay viéc chi ap dung co ché dan su s& khong bao dam day du nguyén tic bao
vé bén yéu thé trong quan hé lao dong, dic biét d6i véi lao dong nén tang cd su phu
thudc dang ké vé thu nhap va té chirc cong viéc.

18 European Commission (2021), Proposal for a Directive on Improving Working Conditions in Platform Work,
Brussels, pp.13-15.

19 Prassl, J. (2018), Humans as a Service: The Promise and Perils of Work in the Gig Economy, Oxford
University Press, Oxford, pp.83-89.

20 Quéc hoi (2019), Bo luat Lao dong, Luat sb 45/2019/QH14, ngay 20/11/2019; Qudc hoi (2024), Luat
Bao hiém xa hoi, Luat sé 41/2024/QH15, ngay 29/6/2024.

21 Supreme Court of the United Kingdom (2021), Uber BV and others v Aslam and others [2021] UKSC 5.
22 European Parliament and the Council of the European Union (2024), Directive (EU) 2024/2831 of 23
October 2024 on improving working conditions in platform work.
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Thet hai, vé chiing ciz va nghia vu chiing minh, dic diém néi bat caa lao dong nén
tang 1a cac quyét dinh lién quan dén phan céng cong viéc, danh gia hiéu suét, xac dinh
thu nhap hoic chdm duat quyén tiép can nén tang déu dugc thuc hién thdng qua thuat
toan va dit liéu s6 do doanh nghiép nén tang quan 1y. Tuy nhién, ngudi lao dong hau
nhu khong ¢ kha ning tiép can hoic kiém ching cac dit liéu nay, trong khi phap luat
Viét Nam chua thiét 1ap co ché budc nén tang céng khai tiéu chi thuat toan, cung cap
dit liéu lién quan dén tranh chap hozc phan bo lai ganh niang ching minh trong cac vu
viéc lao dong nén tang. Bao cdo World Employment and Social Outlook 2021: The
role of digital labour platforms in transforming the world of work caa Té chirc Lao
dong Quéc té (ILO) chi ra rang quan ly bang thuat toan 1am gia ting bat can xung
thong tin giita nén tang va ngudi lao dong, tir d6 anh huong truc tiép dén kha nang
chang minh quyén loi cia ngudi lao dong trong qué trinh giai quyét tranh chap?.
Pong thoi, Chi thi (EU) 2024/2831 ciing yéu cau ting cudng tinh minh bach caa hé
théng quan Iy bang thuat toan, bao dam quyén tiép can thdng tin cia nguoi lao dong
va thiét lap co ché giam sat d6i vai cac quyét dinh tu dong?*. Viéc thiéu cac quy dinh
tuong tu trong phap luat Viét Nam 1am han ché kha nang tiép can cong ly, gay kho
khin cho nguoi lao dong trong viéc chitng minh yéu cau khoi kién va 1am giam hiéu
qua bao vé quyén, loi ich hop phap caa ho trong méi truong lao dong nén tang sd.

3. Giai phap hoan thién phap luat bao vé ngudi lao ddng lam viéc trén nén tang sb
6 Viét Nam
3.1. Xay dewng khai niém phéap ly vé lao déng lam viéc trén nén tang sé

Hoan thién phép luat bao vé ngudi lao dong trong nén kinh té sb can bat dau tir
viéc xéc 1ap khai niém phéap ly pht hop vé lao dong nén tang. Hién nay, BLLD 2019
van cha yéu dya trén hinh thizcc hop dong va sy quan ly truc tiép dé xac dinh quan hé
lao dong, trong khi mé hinh nén tang van hanh thong qua co ché kiém soat gian tiép
bang thuit todn va cong nghé. Piéu nay khién nhiéu quan hé c6 ban chét lao dong
khong dugc nhan dién va bao vé tuong xang.

Vi vay, can xay dung khai niém nguoi lao dong theo hudng thuc chat, dua trén
hai tiéu chi cbt 16i 1a sy phu thuoc kinh té va kiém soat thuc té, thay vi chi dwa vao tén
goi hoic hinh thic hop dong. DBong thoi, can stra d6i Piéu 13 cua BLLD 2019 theo
huéng thira nhan hinh thic quan ly bang cong nghé va bé sung co ché suy doan quan

23 International Labour Organization (ILO) (2021), World Employment and Social Outlook 2021: The role
of digital labour platforms in transforming the world of work, Geneva.

24 European Parliament and the Council of the European Union (2024), Directive (EU) 2024/2831 of 23
October 2024 on improving working conditions in platform work.
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hé lao dong khi ton tai mtc do phu thudc va kiém soat dang ké. Dy 1a co sé dé bao
dam viéc &p dung thong nhat cac quy dinh vé tién luong, an sinh xa hoi, diéu kién lao
dong va giai quyét tranh chip trong méi trudng lao dong sd.

3.2. Mé réng pham vi diéu chinh cia phap ludt lao déng

Trong bdi canh lao dong nén tang phét trién manh, phap luat lao dong can
chuyén tir c4ch tiép can dua trén hinh thirc hop dong sang nhan dién quan hé lao dong
theo ban chat phu thudc kinh té va kiém soat thuc té. Khi nén tang van chi phéi qua
trinh lao dong théng qua thuat toan va cdng nghé, viéc chi dira vao hinh thac hop dong
s& lam nhiéu quan hé lao dong bi loai khoi co ché bao vé phéap ly.

Do d6, can thiét 1ap co ché “suy doan” quan hé lao dong khi ton tai mac d6 phu
thudc va kiém soat dang ké nham bao dam nhan dién ding ban chat quan hé. Pong
thoi, do tinh da dang ciia lao dong nén tang, can xay dung hé théng quyén téi thiéu ap
dung truc tiép, khong phu thudc hoan toan vao viéc dugc ¢éng nhan 1 ngudi lao dong.

Hé théng nay can bao dam cac quyén co ban nhu thu nhap toi thiéu hop ly, tiép
can an sinh x hoi linh hoat, diéu kién lao dong an toan va quyén yéu cau giai trinh doi
VvGi cac quyét dinh ty dong cia nén tang. Cach tiép can nay vira mo rong pham vi bao
vé thuc chat, vira duy tri tinh linh hoat ctia mé hinh lao d6ng nén tang trong nén kinh
té sb.

3.3. Quy dinh nguyén tic minh bgch va kiém soat thudt toan

Trong lao dong nén tang, thuat toan da tro thanh céng cu quan ly truc tiép doi véi
cong viéc, thu nhap va kha nang tiép can thi trudng lao dong ciia nguoi lao dong. Vi
vay, viéc kiém soat thuat toan 1a diéu kién can thiét dé bao dam hiéu qua diéu chinh
cua phép luat trong moi truong sb.

Phap luat can xac lap nghia vu minh bach va trach nhiém giai trinh cua nén tang
dbdi véi cac quyét dinh tu dong lién quan dén phan phdi cong viéc, danh gia hiéu suat
va thu nhap. Bong thoi, can ghi nhan quyén tiép can thong tin va quyén yéu cau giai
thich ciia ngudi lao dong nham tang kha nang kiém soat va khiéu nai ddi véi cac quyét
dinh bt hop ly.

Bén canh do, can thiét lap co ché giam sat doc lap ddi vai thuat toan dé han ché
c4c rui ro nhu thién 1éch, phan biét déi xtr hoac sai léch dix liéu. Cach tiép can nay pho
hop Vvéi xu hudng quan tri cdng nghé hién dai caa T6 chirc Lao dong Quéc té va Lién
minh chau Au, gép phan giam bat can xtng théng tin, kiém soat quyén luc cong nghé
va bao dam tinh minh bach, céng bang trong quan hé lao dong nén tang.
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3.4. Hoan thign quy dinh vé gidi quyét tranh chdp trong lao déng lam viéc trén nén
ting so

Sy phét trién cua lao dong nén tang sé doi hoi co ché giai quyét tranh chap phai
duoc dbi mai theo huéng phil hop vai ban chit cua quan hé lao dong va dic diém cua
moi truong sb. Trong trudng hop nén tang sb thuc hién quyén quan ly, gidm sét va
kiém soat dang ké ddi véi qua trinh 1am viéc, thu nhap hoac viéc tiép can cong viéc
ctia ngudi lao dong, tranh chap phat sinh can dugc xac dinh 1 tranh chap lao dong va
duoc giai quyét theo co ché cua Bo luat Lao dong nam 2019, thay vi mac nhién &p
dung co ché giai quyét tranh chap dan sy hoic thuong mai.

Trén co so do, can xay dung co ché giai quyét tranh chap theo mé hinh da tang,
bao dam tinh linh hoat va hiéu qua. Theo d0, tranh chap trudc hét dugc xi Iy thong
qua co ché khiéu nai noi bo trén nén tang nham tao diéu kién cho céc bén ty khac phuc
vuéng mac; néu khong dat két qua, cac bén co thé lva chon hoa giai véi thi tuc don
gian, thoi gian ngan va chi phi hop 1y; doi véi céc tranh chap phuc tap hoac khéng hoa
giai duoc, vu viéc s& duoc giai quyét bang trong tai hoic Toa an theo quy dinh cua
phép luat. Céch tiép can nay vira giam tai cho co quan tai phan, vira bao dam quyeén
tiép can cong ly cua ngudi lao dong.

Pong thoi, phap luat can hoan thién cac quy dinh vé chiing ctr trong giai quyét
tranh chip lao dong nén tang theo hudng cdng nhan day du gié tri phép ly cua dit liu
dién tar, nhat ky thuat toan, lich st giao dich va céc dit liéu sb khac; quy dinh nghia vu
cua doanh nghiép nén tang trong viéc luu trit, cung cap va giai trinh dit liéu c6 lién
quan dén tranh chap; dong thoi thiét lap co ché phan bo hop ly ganh ning chitng minh
trong truong hop doanh nghiép nén tang la chu thé kiém soét dir liéu. Pay 1a giai phap
can thiét nham khic phuc tinh trang bat can xing thdng tin va nang cao kha ning bao
Vé quyén ciia ngudi lao dong.

Bén canh d6, can nghién ctru bo sung thu tuc giai quyét tranh chap truc tuyén va
thi tuc rdt gon ddi véi cac tranh chap cé tinh chat don gian, gia tri knéng I6n hoac
phét sinh tir cac quyét dinh quan Iy bang thuat toan. Viéc tng dung cong nghé sé trong
tiép nhan ho so, trao d6i ching ctr, hoa giai va xét xa khong chi rdt ngan thoi gian,
giam chi phi giai quyét tranh chip ma con phd hop véi dic diém cua lao déng nén
tang, noi toan bo qua trinh 1am viéc duogc thuc hién trén moi trueong sé.

Viéc hoan thién co ché giai quyét tranh chip theo cac dinh hudng trén s& gop
phan bao dam quyén tiép can cong ly cua ngudi lao dong nén tang, nang cao trach
nhiém giai trinh cia doanh nghiép nén tang va tao lap co ché giai quyét tranh chap
hiéu qua, minh bach, ph hop véi xu hudng phét trién cua thi truong lao dong sb.
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4. Két luan

Sy phét trién caa nén kinh té sé va lao dong nén tang dang 1am thay ddi cin ban
phuong thic t6 chtc va kiém soat quan hé lao dong. Trong béi canh do, cach tiép can
phap Iy truyén thong dua trén md hinh quan ly truc tiép da boc 16 nhiéu han ché va tao
ra khoang tréng phép ly trong viéc bao vé ngudi lao dong nén tang.

Qua phan tich, bai viét cho thiy phap luat Viét Nam hién van chua theo kip su
chuyén dich cua thi truong lao dong s6, thé hién ¢ viéc thiéu dinh danh phap 1y di véi
lao d6ng nén tang, chura bao dam ddy di cac quyén lao dong co ban, thiéu co ché minh
bach thuat toan va chwa xay dung hé thong giai quyét tranh chap phi hop. Nhiing bat
cap, han ché nay phan nao tac dong anh hudng dén su diéu chinh caa phap luat va muc
tiéu phat trién kinh té va bao vé nguoi lao dong trén nén tang sb. Trén co s do, bai
viét khang dinh sy can thiét phai hoan thién phéap luat theo huéng linh hoat va thich
g hon, dua trén tiéu chi phu thudc kinh té va kiém soat thuc té. Bong thoi, can thiét
lap co ché bao vé téi thiéu cho lao dong nén tang, ting cuong minh bach thuat toan va
xay dung co ché giai quyét tranh chap hiéu qua trong mai truong sé.
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