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Bai b4o nay nghién ctu vé cac
quy dinh phap luat s¢ hitu tri tué¢ hién
hanh lién quan dén ngoai Ié quyén tac
gia trong viéc sir dung tac pham danh
cho nguoi khuyét tat. Trén co s¢ do,
bai viét danh gia cac quy dinh cu thé
cua phap luat Viét Nam vé cac truong
hop, chu thé va diéu kién ap dung
ngoai l& quyén tac gia cho nguoi
khuyét tat dé tao ra cac ban sao tac
pham. Théng qua viéc chi ra nhitng bat
cap hién cé trong cac quy dinh phéap
luat, bao gom nhiing van dé lién quan
dén thuat ngir, d6i twong diéu chinh,
va sy thiéu sot trong mot sé quy dinh,
bai bao dé xuat cac giai phap va kién
nghi nham hoan thién phép luat vé
ngoai 1¢ quyén tac gia, hudng toi viec
dam bao quyeén tiép can thong tin va tri
thac cia ngudi khuyét tat mot cach
hi¢u qua hon.

Tar khoa:

Quyén tac gia, ngoai Ié quyén tac
gia, nguoi khuyét tat, phap luat so hitu
tri tu¢, ban sao tac pham.

Abstract:
This article analyzes the current
intellectual  property law  provisions

governing copyright exceptions for the use
of works by persons with disabilities. On
that basis, it evaluates the provisions of
Vietnamese law concerning the cases,
eligible entities, and conditions for the
application of copyright exceptions for
persons with disabilities. By identifying
shortcomings in the existing legal
framework, including issues relating to
terminology, the scope of regulation, and
deficiencies in specific provisions, the
article proposes recommendations for
improving the legal framework governing
copyright exceptions in order to better
ensure the right of persons with disabilities
to access information and knowledge.
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1. Pt van dé

Quyén tiép can théng tin va tri thic 13 yéu té quan trong gitp ngudi khuyét tat
hoa nhap va phaét trién. Tuy nhién, cac quy dinh vé quyén tac gia thudng tao ra rao can
do tinh doc quyén, gay kho khin cho ngudi khuyét tat. Tai Viét Nam, du di c6 nd luc
hoan thién phép luat vé quyén tac gia, dac biét trong bdi canh hoi nhap quéc té va
tham gia Hiép udc Marrakesh vé tao diéu kién cho ngudi khiém thi, nguoi khuyét tat
vé thi giac va nguoi khuyét tat khac khong c6 kha ning doc, tiép can véi cac tac pham
da cong bd! (Hiép woc Marrakesh), van ton tai nhiéu bat cap trong cac quy dinh lién
quan dén ngoai Ié cho ngudi khuyét tat. Do dé, bai bao nay duoc thuc hién nham muc
tiéu phan tich co s Iy luan va thuc tién vé ngoai 1 quyén tac gia cho nguoi khuyét tat,
danh gia thyc trang phap luat Viét Nam, chi rd cac han ché va dé xuat giai phéap cu thé
nham hoan thién quy dinh, tao diéu kién thuan loi hon cho ngudi khuyét tat tiép can
tac pham.

2. Tong quan tinh hinh nghién ciu

Ngoai & khdng xam pham quyén tac gia danh cho ngudi khuyét tat 1a mot trong
nhitng chi dé méi, chua dugc nghién ctu sau. CO tac gia di dua ra danh gia khai quat
trong quy dinh phap luat d6i véi viéc sir dung tdc pham danh cho nguoi khuyét tat,
ngudi nudi dudng, cham séc ngudi khuyét tat trong viéc tiép can tac pham, tuy nhién,
cong trinh chi nghién ctru trong truong hop sach dién ta?. Mot sé nghién ciru khac da
duoc cong bo trén cac tap chi chuyén nganh ciing c6 mot s bai viét nghién cau tong
quan vé quy dinh phép luat ngoai 1¢ khong xam pham quyén tac gia danh cho ngudi
khuyét tat, cac bai viét nay da 1am rd cac van dé nhu mot sb kién nghi hoan thién phap
luat vé ngoai 1& khdng xam pham quyén tac gia danh cho ngudi khuyét tat® hay viéc
hai hoa hoa cac quy dinh phép luat vé ngoai 1¢é quyén tac gia doi voi ngudi khuyét tat
nhin & mot sé qudc gia ASEAN Ia thanh vién caa Hiép uéc Marrakesh* va c6 mot sé
kién nghi vé van dé quy dinh chi tiét danh cho céc t6 chace dap ung diéu kién theo quy
dinh cua Chinh phi, cac chinh sach lién két cac ngudn cung xuat ban ¢ dinh dang ban

1 Hiép udc Marrakesh (Hiép wdc vé tao diéu kién cho nguoi khiém thi, ngudi khuyét tat vé thi giac va
ngudi khuyét tat khac khong cé kha ning doc, tiép can vai cac tac pham di cong bd); Viét Nam gia nhap
Hiép udc nay tir ngay 06/12/2022. Hiép wéc chinh thire 6 hiéu luc tai Viét Nam tir ngay 06/3/2023.

2 Nguy@n Thi Ngoc Tuyén (2025), Phép lugt vé bdo hg quyén tac gia doi véi sach dién tir, luan &n Tién si
Luat hoc, Truong Pai hoc Kinh té - Luat.

® Tran Thi Cam Nhung, Bang My Nhung (2024), Mgt s¢ kién ngh; hoan thién phap lugt vé ngogi I¢ khong
xam phgm quyen tac gia danh cho nguoi khuyét tt, Tap chi Giéo duc va X hoi, 50 dac biét (2024), tr.376-381.

4 Nguyén Thi Hang, Phan Thi Hue ‘Tran (2024), Hai hoa hoa phap lugt Vé ngogi |¢é quyén tac gia doi véi
nguwoi Khuyét tat nhin tgi mét sé quoc gia ASEAN 1a thanh vién cia Hiép wéc Marrakesh, Tap chi Khoa hoc
Phap ly Viét Nam, S6 12 (184), tr.45-56.
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sao dé& tiép can® va véan dé stra doi, bd sung quy dinh vé thu tuc hanh chinh dé céc to
chuc dap ung diéu kién dugc co quan nha nuéc cd tham quyén ap dung ngoai 168,

Cac nghién ctru trén di cung cap cai nhin toan dién vé hé thong phap luat Viét
Nam vé ngoai 1é khdng xam pham quyén tac gia danh cho nguoi khuyét tat va viéc &p
dung Hiép wdc Marrakesh, gop phan xay dung nén mét bic tranh tong quan vé quy
dinh ciing nhu dé cap dén tirng van dé cu thé vé ngoai Ié quyén tac gia danh cho ngudi
khuyét tat, dong gop vao co so ly luan cho nghién ciu ndy. Tuy nhién, cac cong trinh
chua co cac phan tich chi tiét vé nghia vu ngudi nudi dudng, chim soéc cho ngudi
khuyét tat khi thuc hién cac ngoai 1& quyén tac gia danh cho ngudi khuyét tat, vé diéu
kién “khdng gay thiét hai mot cach bat hop 1y dén loi ich hop phép cua tac gia, chu so
hitu quyén tac gia, va vé diéu kién chang minh “tinh trang khuyét tat” cua déi tuong
thu hudng d6i véi truong hop cac to chire khac dap tng diéu kién va duoc co quan nha
nuéc ¢ tham quyén chap thuan thyc hién sao chép.

3. Thuc trang phap luit vé cac trudong hep ngoai 1é khdng xam pham quyén tac
gia danh cho ngwoi Khuyét tat

3.1. Quy dinh ciia phap lugt vé cdc trwong hep ngoai 1¢ khdng xam pham quyén tac
gid danh cho ngwoi khuyét tat

Hiép hoi Nguoi mi thé gioi (World Blind Union - WBU) di udc tinh chi ¢o
khoang dudi 1% s6 4n pham in dwgc chuyén sang cac dinh dang dé& tiép can ¢ céc
nuéc dang phat trién cho nhitng ngudi khong doc duge van ban in (con goi 13 nguoi
Khuyét tat chir in). Tinh trang khan hiém sach nay van dugc goi 1a nan “doéi sach”, nd
lam giam di nhitng co hoi ctua ngudi khuyét tat”. Co thé thay rang, quy dinh vé ngoai
1& danh riéng cho ngudi khuyét tat 1a mot trong nhitng ndi dung quan trong, can dugc
vu tién trién khai trong thuc tién. Bé lam rd co so phap 1y va pham vi diéu chinh coa
quy dinh ngoai I quyén tac gia danh cho nguoi khuyét tat, can hé thong hda mot sé khai
niém phap ly lién quan bao gém: quyén tac gia, ngoai Ié quyén tac gia va nguoi khuyét tat.

5 Tran Thi Cam Nhung, Nguyén Thi My Linh, Dang My Nhung (2025), Ngogi I¢ khéng xam pham quyén
tac gid danh cho nguoi khuyét tdt theo Lugt Ban quyen Nhdat Ban - kinh nghiém cho Viét Nam, Tap chi
Phap luat vé quyén con ngudi, so 45 (04/2024), truy cap tai https://qcn.hcma.vn/Content/ngoai-le-khong-
xam-pham-quyen-tac-gia-danh-cho-nguoi-khuyet-tat-theo-luat-ban-quyen-nhat-ban---kinh-nghiem-cho-
viet-nam-215915, truy cap ngay 25/02/2026.

6 Pham Minh Huyén: “Phap luat vé ngoai 1& khdng xam pham quyén tac gia danh cho nguoi khuyét tat -
Thuc trang va giai phap”, Cuc Ban quyén tac gia, truy cap tai https:/cov.gov.vn/wp
content/uploads/2025/01/4.Ngoai-le-danh-chonguoikhuyet-tat.pdf, truy cap ngay 25/02/2026.

7 Thiy Van (2020), Tinh kha thi cia Hiép wéc Marakesh trong boi canh Viét Nam, truy cap tai
https://www.quanlynhanuoc.vn/2020/12/30/tinh-kha-thi-cua-hiep-uoc-marakesh-trong-boi-canh-viet-nam/,
truy cap ngay 01/12/2025.
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3.1.1. Khai quéat chung vé quyén tac gid doi véi cac ngogi 1é danh cho nguoi khuyét tat

Quyén tac gid: duoc quy dinh cu thé tai khoan 4 Piéu 5 Luat SHTTS, 1a quyén
cua té chirc, ca nhan ddi voi tdc pham do minh sang tao ra hoic s¢ hitu, bao gdom
quyén nhan than va quyén tai san. Khai niém vé quyén tac gia la co s¢ dé xac dinh gioi
han va xay dung quy dinh vé ngoai 1& nham bao vé loi ich cdng cong trong cac trudng
hop dac biét, nhu ddi véi ngudi khuyét tat.

Ngogi I¢é cia quyén tac gia: Theo phap luat ban quyén cua nhiéu qudc gia déu
duoc xay ding nham muc dich tao ra su can bang giira mot bén 1a déc quyén duoc trao
cho ngudi sang tao dbi vai tac pham cua ho va mot bén 1 nhu cau cua xa hoi duoc tiép
can tu do voi thc pham sang tao ma khong bi can tré bai cac quyén doc quyén cua tac
gia®. Trong Luat SHTT, thuat ngir “ngoai 1 cua quyén tac gia” khong dugce quy dinh
cu thé®. Tuy nhién, trong lan sira doi nam 2022, Luat SHTT di quy dinh vé “céc
truong hop ngoai 18 khdng xam pham quyén tac gia” tai Piéu 25 va mo rong thém
“cac truong hop ngoai 1& khdng xam pham quyén tac gia danh cho ngudi khuyét tat”
tai Piéu 25a. Ngoai 1é duoc st dung dé chi nhitng trudng hop khdng ap dung quy tic
chung duoc dit ra trong quy dinh khi gap mot hoac mot sé diéu kién, hoan canh, tinh
hudng nhat dinh'!. Binh nghia “Ngoai Ié ctia quyén tac gia” dugc hiéu 1a nhitng truong
hop dic thu ma & do, ngudi khac dugc sir dung tdc pham ma khdng can sy dong y cua
tac gia.

Khai niém ngwoi khuyét tat: Dya trén tinh than caa Tuyén ngdn quéc té Nhan
quyén nim 1948 va Cong udc vé quyén caa ngudi khuyét tat nim 2007 (CRPD), Luat
Nguoi khuyét tat nim 2010 da dwa ra khai niém chinh thuc: “Nguoi khuyét tat 1a
nguoi bi khiém khuyét mot hoic nhiéu bo phan co thé hoic bi suy giam chic ning
duoc biéu hién dudi dang tat khién cho lao dong, sinh hoat, hoc tap gap khé khan”.
Viét Nam ban hanh Luat Nguoi khuyét tat naim 2010, danh dau sy chuyén doi tir cach
tiép can tir thién sang céch tiép can dya trén quyén con ngudi, coi ngudi khuyét tat 1a
chua thé c6 quyén binh dang, thay vi chi 1a d6i tugng can ctu trg'?, viée xac dinh nay

8 Luat So hiru tri tu¢ nam 2005, dwoc sira d6i, b6 sung ndm 2009, 2019, 2022 va 2025 (sau day goi tat la
Luat SHTT).

% Anne Lepage (2003), Overview of exceptions and limitations to copyright in the digital environment,
e-Copyright Bulletin, January - March 2003, p.3.

10Tai Piéu 32 Luat SHTT nam 2005 (stra doi, bo sung nim 2009, 2019) chi quy dinh “céac trudng hop st
dung tac pham khong phai xin phép, khéng phai tra tién nhuan bat, thi lao”.

11 Tran Thi Thu Phuong (2014), Ban vé ngogi Ié ciia quy dinh trong mét van ban quy pham phép lugt, Tap
chi Khoa hoc Phép ly, S6 02 (81), truy cap tai http://thuvienso.quochoi.vn/handle/11742/16028, truy cap
ngay 05/12/2025.

12 Thanh Son (2025), Viét Nam quan tam bdo dam quyén cia nguoi khuyét tat, Bao Nhan dan, truy cap tai
https://nhandan.vniviet-nam-quan-tam-bao-dam-quyen-cua-nguoi-khuyet-tat-post864354.htm, truy cap ngay 05/12/2025.
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khong chi dia vao tinh trang co thé ma con xét dén nhitng tré ngai trong x& hoi va
hoat dong hang ngay, mé ra hudng tiép can nhan van va tién b hon.

Viéc quy dinh c&c ngoai 1é quyén tac gia doi véi nguoi khuyét tat cé nhiéu y
nghia nhan vin. Thyc vy, ngodi “béng téi” do khong nhin thiy anh sang vat 1y, nguoi
mu con phai d6i mat véi mot loai “bong t6i” khac, xuét phat tir tinh trang thiéu “anh
séng tri thic”13. Quy dinh ngoai 1& quyén tac gia dbi véi viéc sir dung tdc pham danh
cho ngudi khuyét tat khéng chi dam bao quyén tiép can binh déng véi tri thirc va thdng
tin va phan anh gia tri dao ly “thwong ngudi nhu thé thwong than” cia dan toc Viét Nam.

3.1.2. Quy dinh cua phap ludt vé cac ngogi 1é danh cho ngwoi khuyét tat trong linh vuec
quyén tac gid

a. Quy dinh chung

O lan sira d6i thir ba cua Luat SHTT vao nam 2022, cac nha lam luat d bo sung
diém m vao Piéu 25 va bo sung thém Diéu 25a, quy dinh cu thé cac trudng hop ngoai
16 khong xam pham quyén tac gia danh cho ngudi khuyét tat. Qua do, khang dinh tinh
than caa khoan 2 Diéu 59 Hién phap nam 2013 (stra doi, b sung nam 2025) 1a budc
trién khai cu thé Hiép uéc Marrakesh.

Céc chu thé thuc hién ngoai Ié quyén tac gia ddi véi viéc sir dung tac pham danh
cho nguoi khuyét tat theo khoan 1 Biéu 25a Luat SHTT duogc chia 1am hai nhom:

Nhom thiz nhdt: Ca nhan gom nguoi khuyét tat va ngudi nudi dudng, chim séc
cho ngudi khuyét tat.

Nhom thez hai: Cac to chire dap tng diéu Kién theo quy dinh ciia Chinh phii dugc
quy dinh tai khoan 2, khoan 3, khoan 4 va khoan 5 Diéu 25a Luat SHTT va hudng dan
cu thé tai khoan 3 Biéu 30 Nghi dinh sé 17/2023/NP-CP,

b. Piéu kién khi sir dung tac pham trong cdc triong hop ngoai 1¢

Thet nhat, thc pham duoc st dung phai 14 tac pham di cong bd: Ngoai 1¢ chi phat
sinh sau khi tac pham da duoc cong bé chinh thirc. Khai niém “tac pham da cong bd”
duoc quy dinh trong Cong udc Berne 1886, va duoc cu thé hda tai Viét Nam trong
khoan 8 Piéu 3 Nghi dinh s6 17/2023/ND-CP.

13 Thanh An (2022), Hiép wéc Marrakesh: Hai hoa giiza quyén tac gia va quyeén loi ciia nguoi khuyét tat,
Bé4o Khoa hoc va Phat trién, truy cap tai https://khoahocphattrien.vn/chinh-sach/hiep-uoc-marrakesh-hai-
hoa-giua-quyen-tac-gia-va-quyen-loi-cua-nguoi-khuyet-tat/20221215091615213p1c785.htm, truy cap ngay 06/12/2025.

14 Nghi dinh sb 17/2023/NB-CP ngay 26/4/2023 quy dinh chi tiét mot s6 diéu va bién phap thi hanh luat so
hitu tri tué vé quyen tac gia, quyén lién quan, duoc sira doi bai Nghi dinh s 134/2026/ND-CP (sau day goi
tat 1a Nghi dinh sb 17/2023/ND-CP).
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The hai, thdng tin vé tén tac gia va nguon gdc, xuat xt cua tdc pham: Khi sir
dung tac pham trong cac truong hop ngoai 18, ngudi st dung c6 nghia vu ghi nhan
thong tin vé tac gia va ngudn gdc, xuit xi cua tac pham.

Thet ba, sir dung tdc pham dung muc dich: Muyc dich cua viéc xay dung cac quy
dinh vé ngoai I¢ tai diém m khoan 1 Piéu 25 va Piéu 25a Luat SHTT la phuc vu va
bao vé nhirng quyén loi thiét yéu cua nguoi khuyét tat. Viéc sir dung tdc pham véi muc
dich ca nhan, throng mai khdng nam trong cac muc dich luat dinh s& bi coi 1a xam
pham quyén tac gia.

Thet i, khong duoc mau thuin vai viée khai thac binh thuong tdc pham, khdng
gay thiét hai mot cach bat hop 1y dén loi ich hop phap cua tac gia, cha sé hitu quyén
tac gia: Cong udc Berne khong quy dinh nhitng trudng hop cu thé nao duoc phép sao
chép tac pham ma dé cac qudc gia thanh vién tu quy dinh cu thé trén co s¢ phd hop
véi noi dung “Phép thir ba budc” (Three-step test) ma Cong wéc dua ral®. Phap luat
Viét Nam di cu thé hoa quy dinh nay tai khoan 1, khoan 2 Piéu 25 va Diéu 25a Luat
SHTT. Bai kiém tra ba budc da dat ra cac gisi han cho cho céc han ché ddi véi quyén
doc quyén?®. Mot hanh vi khong bi coi 1a xam pham quyén ddi véi tac pham dang
duoc bao ho khi hanh vi d6 ciing luc thoa man diéu kién cia “phép thir ba” budc sau:
(i) Ap dung trong mot sb truong hop dac biét; (i) Khong xung dot vai viéc khai thac
binh thudng tac pham; va (iii) Khong gy phuong hai mot cach bat hop 1y dén loi ich
hop phap cua tac gia/ chu so hiru quyén®”.

3.2. Pdnh gid quy dinh phap ludt vé ngoai 1é quyén tac gid doi véi nguwoi khuyét tgt

Nhin chung, cac vin ban phap luat hién hanh di tao budc tién rd rét vé nhan vin
va phap ly, khang dinh nd lyc hai hoa hda phap luat véi chuan muc quéc té. Viéc bd
sung Diéu 25 va Piéu 25a Luat S¢ hitu tri tué (trong 1an stra d6i nam 2022) 13 mot
budéc tién quan trong, lan dau tién ghi nhan c6 hé théng quyen tiép can tri thic cho
ngudi khuyét tat, thé hién cam két caa Viét Nam trong viéc thuc hién Cong wéc CRPD
va Hiép udc Marrakesh, tao hanh lang phap 1y rd rang dé sao chép, chuyén doi tac
pham sang dinh dang d& tiép can ma khong can xin phép chu so hitu. Bong thoi, Viét
Nam ciing kha nhanh chdng trong viéc noi luat hoa cac tiéu chuan quéc té khi ma rong

15 Pham Hoang Phuic (2022), Phap ludt vé ngogi Ié quyén tac gia qua sao chép, trich dan va gei ¥ cho Viét Nam,
Tap chi Khoa hoc Dai hoc M& Thanh phé H6 Chi Minh, S6 17 (2022), tr.61.

16 Senftleben, M (2004)., Copyright, Limitations and the Three-Step Test - An Analysis of the Three-Step
Test in International and EC Copyright Law, Kluwer Law International, The Hague, p.5.
TobiasSchonwetter (2006), The three - step test within thecopyright system, Commonwealth of Learning
and the Caribbean Consortium, pp.1-6.
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pham vi thu huéng cho cac td chirc duoc co quan c¢6 tham quyén chip thuan. Bén canh
d6, viéc tham chiéu “Phép thir ba budc” tai khoan 2 Biéu 25 Luat SHTT, du con chung
chung, ciing di tao co ché kiém soét, can bang loi ich gitta nguoi khuyét tat va chu so
hitu quyén tac gia. Tuy nhién, bén canh nhitng wu diém néu trén, cac quy dinh hién
hanh van con tén tai mot s6 han ché, bat cap can dugc xem xét va khic phuc dé nang
cao hiéu qua bao vé quyén loi cho ngudi khuyét tat, cu thé nhu sau:

Bdt cdp thi nhdt 1a bat cap vé diéu kién “khdng gay thiét hai mot cach bat hop
ly” dén loi ich hop phap cua tac gia, chi so hitu quyén tac gia.

Quy dinh tai khoan 2 Diéu 25 Luat SHTT la quy dinh dya trén tinh than quy dinh
tai khoan 2 Piéu 9 Cong udc Berne. Pong thoi, dya vao “Phép thir ba budc” da thiét
lap mot bién phap hiéu qua dé ngin chin viéc ap dung quéa mac cac han ché va ngoai
1818, Ba budc cua bai kiém tra dugc coi 1a cac diéu kién tich lity. Nghia 14, mot ngoai 18
hoac han ché khong vuot qua dugc bat ky rao can nao trong ba rao can duoc thiét 1ap
theo bai kiém tra s& nhat thiét vi pham “bai kiém tra” - bt ké c6 hay khéng c6 loi ich
cdng cong canh tranh bat budc®®. Viéc xac dinh mot truang hop cé hay khdng viéc gay
thiét hai mot cach bat hop 1y dén loi ich hop phap cua tac gia, chi sé hitu quyén tac
gia can duoc nhan dinh trong timg trudng hop cu thé trén mot goc do tong quan ma
cac khoan loi ich la trong tam xem xét°,

Trong d6, Uc 1a mot trong nhitng qubc gia dau tién tai khu vuc chau A - Thai
Binh Duong néi luat héa day da ngoai 18 ban quyén nham bao dam quyén tiép can binh
dang tri thirc cho ngudi khuyét tat. Luat Ban quyén Uc ndm 196821 quy dinh cu thé viéc sir
dung hop ly nhim muc dich tiép cin ctua ngudi khuyét tat tai khoan 1 Diéu 113E.
Pong thoi, tai khoan 2 Piéu nay con quy dinh cu thé cac van dé can xem xét khi xac
dinh xem giao dich c6 phai la giao dich cong bang cho muc dich cua tiép can danh cho
nguoi khuyét tat.

Déi chiéu vai cac quy dinh phap luat Viét Nam hién hanh thi cau hoi dit ra l1a
khi ndo s& duoc xem 1a khdng gy thiét hai mot cach bat hop 1y dén lgi ich hop phap
cua tac gia? O mac do nhu thé nao s& dugc xem 1a hop 1y va bat hop 1y? Theo quy
dinh hién hanh thi cac van dé trén van chua dugc quy dinh va huéng dan cu thé.

18 Reto Hilty, Jonathan Griffiths, Christophe Geiger (2008), Towards a Balanced Interpretation of the
“Three-Step Test” in Copyright Law, European Intellectual Property Review, January (2008), p.491, truy
cap ngay 10/12/2025.

19 Jonathan Griffiths (2009), The “Three-step test” in European copyright law - Problems and solutions,
Queen Mary University of London, School of Law Legal Studies Research Paper No. 31/2009, p.6.

20 Stephen M. McJohn (2012), Fair Use: The Case of the Missing Case, SSRN Electronic Journal,
January(2012), p.2.

21 Copyright Act 1968, Federal Register of Legislation, Copyright Act 1968, https://www.legislation.gov.au/
C1968A00063/2019-01-01/text, truy cap ngay 12/12/2025.
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Bdt cdp thi# hai 1a bat cap trong quy dinh vé tc pham sao chép duéi dinh dang
ban sao dé tiép can.

Tai khoan 1 Piéu 25a Luat SHTT ban sao dudi dinh dang dé tiép can ciing duoc
dinh nghia 14 ban sao cua tdc pham duogc thé hién bang mot phuong thirc hay dinh
dang khac danh cho nguoi khuyét tat. Ngoai ra, ban sao dudi dinh dang dé tiép can ¢
ndi dung trén dwoc giai thich chi tiét tai khoan 2 Diéu 30 Nghi dinh s 17/2023/ND-CP.
Tuy nhién, hé thong phap luat luén van dong, phét trién va bién d6i khong nging, c6
thé duoc tiép can o nhiéu goc do khac nhau tly thudc vao dinh huéng muc dich, yéu
cau cuy thé duogc dit ra cho viéc nghién cau, tng dung. Vi vay, no ciing ludn 1a chu dé
cd tinh thoi su, dugc ban luan nhiéu véi nhimg quan diém va cach giai thich khéc
nhau?. Viéc quy dinh nhu trén, con ton tai nhitng bat cap cua phap luat can phai duoc
khac phuc, cu thé nhu sau:

Thet nhdt, chua c6 quy dinh gidi han sé lugng tac pham sao chép duéi dinh dang
ban sao dé tiép can: Theo quy dinh cua luat va nghi dinh hudng dan hién hanh. Cac
quy dinh hién hanh chi dirng lai & viéc dua ra dinh nghia vé ban sao duéi dinh dang dé
tiép can, d6i twong ap dung cua quy dinh, quyén loi cua cac chu thé thuc hién sao chép
ban sao ndy dé phuc vu cho nguoi khuyét tat.

Kinh nghiém phép luat cuia mot s6 qudc gia dién hinh nhu Nhat Ban quy dinh vé
van dé tuong tu Viéc tao ra ban sao dé tiép can, d6 1a vé viéc ty sao chép tac pham ma
khong quy dinh vé sé luong ban sao chép tai Luat Ban quyén Nhat Ban nam 1970%,
Theo d6, phap luat s hitu tri tué caa Nhat Ban quy dinh ngoai 18 quyén tac gia vé sao
chép cho muc dich str dung c& nhan tai Piéu 30. Quy dinh nay khdng yéu cu sao chép
chi mét ban sao chép duy nhat. Luat ciing cho phép ban sao dugc sir dung trong pham
vi gia dinh, giup giam sé luong ban sao can thiét khi mot ban sao c6 thé duoc sir dung
cho nhiéu thanh vién trong gia dinh?*. C6 thé thiy quy dinh tai Piéu 30 Luat Ban
quyén Nhat Ban giup dam bao quyén cua chu thé huong ngoai 1, dong thoi khdng 1am
anh huong dén viéc khai thac quyén caa chi sé hitu quyén tac gia.

22| & Minh Tam (2025), Khai niém hé thong phap ludt, cau tric cua hé thang phap lugt, cac yéu to cdu
thanh va cac méi quan hé co ban, Ky yéu toa dam khoa hoc “Nhitng van dé ly luan vé hoan thién cau tric
he¢ thdng phap luat”, Ha Noi, thang 9/2025, truy cap tai https:/drive.google.com/file/d/1IKOVO
Xuki5YhVFWKI9X0QAABMQZOtxnY J/view?fhclid=lwY2xjawNRcgFleHRUA2FIbQIXMABicmIKETFF
WXV 3elFudTIjUDIY 3NJAR6DNQTfkVK-RbpF6ASOCjFLghLBwWXIAWSF-b_ows9Gh5tljishel APYNnBK
GUA _aem_1BmrfVDbYtSR578W5ykFdA, truy cap ngay 13/12/2025.

23 Cho dén nay, qua nhiéu lan phép dién hoa, dao luat quyén tac gia hién hanh 1a luat nim 1970 stra doi
nam 2023, truy cap tai https://www:.cric.or.jp/english/clj/cl2.html truy cap ngay 13/12/2025.

24 Nguyén Thi Ngoc Tuyén (2025), Phap lugt ve bdo hg quyen tac gia doi véi sach dién tir, luan én Tién si
Luat hoc, Truong Pai hoc Kinh té - Luat, tr.116.
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Déi chiéu véi cac quy dinh phap luat Viét Nam hién hanh thi c6 thé hiéu ring
viéc khdng gidi han sb luong tac pham sao chép dudi dinh dang ban sao dé tiép can s&
tao co hoi cho cac chu thé thuc hién cac hanh vi sao chép xam pham quyén va loi ich
hop phap cua chu so hitu quyén tac gia, boi I8, gia tri caa mot tac pham mang loi
thuong rat 16n. Vi vay, viéc cac chu thé loi dung quy dinh nay dé thuc hién cac hanh vi
xam pham quyén tac gia cia tac pham 12 mot diéu tat yéu co thé dién ra.

Ther hai, luat bo tréng quy dinh vé tiéu chuan dinh dang ban sao dé tiép can. Viéc
khong dua ra cac tiéu chuan dinh dang rd rang s& gy ra vuéng mac. Bai I8, cau hoi
dit ra 1a mot nguoi bi khiém thi ¢6 phai chi dugc sir dung dinh dang la chit noi Braille
hay con duoc sir dung & cac dang chuyén do6i khac? Bong thoi, ¢ cac dang khuyét tat
khac thi mot chu thé chi duoc st dung ban sao voi mét dinh dang hay mot nguoi &
duoc sir dung nhiéu ban sao? Vi du trudng hop mot ngudi bi khiém thi van c6 kha
ning nghe duoc cac dang nhu audio vay nguoi khiém thi co dugc st dung dinh dang
ban sao dé tiép can 13 audio hay ngudi khiém thi chi duoc sir dung dinh dang 1a sach in
chix noi.

Theo quy dinh tai Biéu 25a Luat SHTT, ngoai cac chu thé 1a ca nhan thi mot to
chac dap ung diéu kién theo quy dinh cia Chinh phu ciing duoc thuc hién quyén cua
ngoai 1& nay. Pdng thdi, mot to chirc dap ung diéu kién theo quy dinh cuaa chinh phu
con co quyén phan phdi va truyén dat cac ban sao dudi dinh dang dé tiép can. Tuy
nhién, thong thuong séch chit ndi Braille c6 gia thanh cao, chua c¢6 ngan sach dé
chuyén va nhan ban sach, chua cé chién lugc diéu phdi va sir dung hiéu qua. Con sach
no6i va sach dién tir hién nay van I hién tuong tu phat, khdng quy chuan®. Viéc khong
quy dinh tiéu chuan dinh dang ban sao dé tiép can s& gay kho khan trong viéc phan
phdi va truyén dat cac ban sao. Do d6, néu cuing 1a mét tac pham nhung mdi to chirc co
mét cach dinh dang khac nhau, diéu ndy s& 1am han ché va gay khé khan rét Ion trong
viéc tiép can tac pham cua ngudi khuyét tat.

Bdt cdp thi ba 14 bét cap trong quy dinh thuc hién cac ngoai 1é khdng xam pham
quyén tac gia danh cho nguoi khuyét tat doi véi t6 chuc.

Trong béi canh cong nghé sé dang phat trién nhu vii bio, viéc bao vé quyén tac
gia va loi ich cong dong dac biét bao vé quyén va loi ich cua ngudi khuyét tat trong
qué trinh tao ra cac ban sao dé tiép can dé phuc vu cho ban than ho 1a can thiét va cap

% Mi Ly (2023), Ngwoi sang mat phai lam sdch cho ngwoi mu, B&o Tudi tré, truy cap tai
https://tuoitre.vn/nguoi-sang-mat-phai-lam-sach-cho-nguoi-mu-20230912091439966.htm?gidzl=kjdj7IEF
mtYpkql89Z5VRpFxHKvbiKgzvY HJtFadtgnBaHQVKIU_75In91cSOfePViIHMIhRNnzT8uB4Tm, truy céap
ngay 14/12/2025.
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bach. Quy dinh vé ngoai 1& quyén khdng xam pham quyén tac gia danh cho ngudi
khuyét tat 1a giai phap hiéu qua cho viéc can bang cac van dé trén. Trong do, tai Pidu
25a Luat SHTT quy dinh thi ngoai c4 nhan duoc phép thyuc hién cac ngoai 1¢ quyén tac
gia danh cho ngudi khuyét tat ma céc to chirc dap ung diéu kién ciing dwoc ap dung
c4c ngoai 1& nay. Tuy nhién, quy dinh d6i vé&i céc td chuc nay con ton tai mot s6 bat
cap nhu sau:

Thet nhdt, theo quy dinh khoan 4 Biéu 25a Luat SHTT thi c6 thé hiéu rang truong
hop mét ngudi khdng khuyét tat van cé thé thu huong néu nhu truée khi phan phdi
hoic truyén dat, to chirc ndy khdng biét hoic khong co co sé dé biét ban sao dudi dinh
dang dé tiép can nay sé dugc s dung cho nhom ngudi khong khuyét tat nay. Dé xéac
dinh mot to chtre ¢6 dap ung diéu kién nay hay khéng 1a mot diéu kho thuc hién. Bai
phan diéu Kién nay khong dua ra cu thé cac bién phap kiém soét cling nhu co ché dé
dam bao rang ban sao chi duoc str dung cho ngudi khuyét tat?. Viec mot to chirc néu
trén, lam dung quyén tac gia tir cac to chac thyc hién viéc phan phéi, truyén dat ban
sao dé thuc hién thu lgi cho minh 1a hoan toan c6 kha nang xay ra nhat 1a khi loi ich
kinh té duoc dit 1én hang dau.

Thi hai, luat bo trong quy dinh vé diéu kién chitng minh “tinh trang khuyét tat”
cua doi tuong thy huong ddi vai truong hop céc to chirc khac dap ung diéu kién va
duoc co quan nha nudc c6 tham quyén chip thuan thuc hién sao chép. Theo quy dinh
tai diém g khoan 3 Biéu 30 Nghi dinh sé 17/2023/ND-CP thi ngoai cac t6 chic dap
tmg diéu kién duoc néu tai khoan 3 Biéu 30 nay thi con mé rong cho cac to chire khac
néu dap g diéu kién duoc néu tai khoan 3 Piéu 30 nay va duoc co quan nha nudc co
tham quyén chip thuan theo quy dinh tai khoan 4 Biéu 30 Nghi dinh nay.

Tuy nhién, trong to khai dé nghi chap thuan &p dung ngoai & khéng xam pham
quyén tac gia cho nguoi khuyét tat theo Mau s6 03 cua Phu lyc 111 ban hanh kém theo
Nghi dinh nay lai khéng yéu cau chiing minh “tinh trang khuyét tat”. Néu mot t6 chuc
khac mudn duoc chap thuan chi can nop hd so theo quy dinh tai khoan 4 Diéu 30 Nghi
dinh nay. Viéc khdng yéu cau vé tinh trang khuyét tat s& dan dén nhiéu nguy co rat 16n
anh hudng dén quyén va loi ich cua tac gia. Bai cac t6 chic khac c6 thé loi dung diéu
nay dé thu lgi cho minh thay vi phuc vy cho nhém ngudi dé bi ton thuong nhu ngudi
khuyét tat tiép can tac pham.

26 Tran Thi Cam Nhung, Nguyen Thi My Linh, Bang My Nhung (2025), Ngogi I¢ khdng xam pham quyén
tac gia danh cho nguoi khuyét tdt theo Ludt Ban quyén Nhdt Bdn - kinh nghiém cho Viét Nam, Tap chi Phép
luat v& quyén con ngudi, s6 45 (04/2024), truy cap tai https://qcn.hcma.vn/Content/ngoai-le-khong-xam-
pham-quyen-tac-gia-danh-cho-nguoi-khuyet-tat-theo-luat-ban-quyen-nhat-ban---kinh-nghiem-cho-viet-nam-215915,

truy cap ngay 15/12/2025.
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The ba, khéng quy dinh vé quyén, nghia vu cua té chic trong tng?’. Cu thé,
theo khoan 3 Diéu 25a Luat SHTT thi t6 chtic dap tmg diéu kién theo quy dinh cia
Chinh pha c6 quyén phan phdi hoic truyén dat ban sao duéi dinh dang dé tiép can cua
tac pham tai to chirc tuong Gmg theo quy dinh tai didu wéc qudc té ma nudc Cong hoa
x4 hoi chu nghia Viét Nam la thanh vién ma khong can sy cho phép caa chu sé hitu
quyén tac gia. Tuy nhién quy dinh trén lai theo huéng mét chiéu, chi quy dinh quyén
va nghia vy cua t6 chtc dap tng diéu kién va bo ngoé quy dinh ddi véi cac td chic
tuong ng.

Bdt cdp thir fur la bt cap khi thiéu sy dong y cua ngudi khuyét tat.

Mac di phap luat Viét Nam di co budc tién dang ké khi ghi nhan ngoai 18 quyén
tac gia danh cho nguoi khuyét tat tai khoan 1 Diéu 25 Luat SHTT. Song quy dinh hién
hanh van chua 1am 18 nghia vu ngudi nudi dudng, cham séc cho nguoi khuyét tat khi
thuc hién céc ngoai 1& quyén tac gia danh cho nguoi khuyét tat. Boi 18 trong thuc té,
nhom ngudi khuyét tat co nhiéu dang khac nhau, & mot sé dang khuyét tat vé thi giac,
thinh giac, thi khong 1am mat ning luc hanh vi dan su cua ngudi ndy. Ho van c6 day
du kha nang ty dua ra quyét dinh lién quan dén viéc sir dung tac pham nham phuc vu
nhu cau tiép can caa minh. Khi luat khdng quy dinh vé viéc can phai c¢é sy dong y cua
ngudi khuyét tat thi nhitng ngudi nudi dudng, cham soc cho ngudi khuyét tat co thé
thuc hién viéc sao chép hoac truyén dat tac pham ma khong can cé su chap thuan cua
chinh nguoi thy hudng.

Cung Xuét phét tir viéc ngudi thu hueng khdng truc tiép thuc hién giao dich twong
tu nhu quy dinh vé ngoai 1é danh cho ngudi khuyét tat, Bo luat Dan sy nam 2015 da
quy dinh vé viéc thuc hién hop dong vi loi ich ctua nguoi tha ba?. Tuy nhién, viéc quy
dinh vé viéc thuc hién hop ddng vi loi ich cia nguoi th ba tai Bo luat Dan su
nam 2015 quy dinh chi tiét, rd rang tao co hoi cho ngudi thir ba c6 su chu dong yéu
cau, hoac khéng yéu cau bén cé nghia vu thuc hién hop dong, dam bao quyén dinh
doat cua ngudi thu huong®. Boi y chi caa con nguoi 1 téi thuong va tu chu, chi cac
hanh vi xuat phat tir y chi cuia mot ngudi méi ¢ hiéu luc rang budc nguoi d6%°. Sy ung

27 pang My Nhung (2025), Ngoai 1¢ khdng xam pham quyén tac gid danh cho nguoi khuyét tat, Khoa Luat,
Pai hoc Can Tho, Can Tho, tr.71-72.

28 Theo quy dinh tai khoan 5 Diéu 402 Bo luat Dan sy nam 2015: Hop dong Vi loi ich ciia nguwoi thi ba 1a
hop dong ma cac bén giao két hop dong déu phdi thuc hién nghia vu va nguoi thir ba dirge huong loi ich tir
viéc thuc hién nghia vu do.

29 Nguyén Vin Duyén, Nguyén Thi Anh, Ban vé nguoi thir ba trong hop dong vi loi ich ciia ngueoi thir ba,
Tap chi Cong Thuong, truy cap tai https://tapchicongthuong.vn/ban-ve-nguoi-thu-ba-trong-hop-dong-vi-
loi-ich-cua-nguoi-thu-ba-116339.htm, truy cap ngay 15/12/2025.

30 Corinne Renault - Brahinsky: Pai cirong vée phap lugt hop dong, Nha Phép luat Viét - Phap, 2002, Tr.6.
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thuan cua nguoi thu huong néi riéng 1a yéu té tién quyét phai duoc wu tién dam bao.
Tir d6 co thé thay, viéc khéng quy dinh rd vé yéu cau can c6 su dong y cua ngudi
khuyét tat s& 1am mat di cac quyén loi cia mot ca nhan c6 diy du nang lyc phép luat
dan su. Bong thai, con anh hudng dén quyén con ngudi co ban caa nguoi khuyét tat.
4. Mt sb giai phap hoan thién phap luat vé ngoai 1é quyén tac gia doi véi ngudi
khuyét tat

Thiz nhat, hoan thién quy dinh vé diéu kién “khong gay thiét hai mot cach bat
hop ly”” dén loi ich hop phép cua tac gia, cha so hitu quyén tac gia.

Lién quan dén van dé nay, chiing ta c6 thé hoc hoi kinh nghiém tir Uc, theo quy
dinh tai Diéu 113E tir Luat Ban quyén Uc nhu d trinh bay & phan trén. Quy dinh nay
s& gop phan ngan chan rai ro ngay tir dau, thay vi chi xi ly rai ro sau khi vi pham xay
ra. Theo d6, Viét Nam hoan toan c6 thé can nhic xay dung mét quy dinh twong tu phu
hop Vvéi quy dinh phap luat ¢ nudc ta trong d6 quy dinh mot khung chuan vé viéc st
dung hop 1y, giao dich cong bang cho muc dich cta tiép can danh cho nguoi khuyét tat.

Thet hai, hoan thién quy dinh vé tdc pham sao chép dudi dinh dang ban sao dé
tiép can.

Phap luat can bo sung va hoan thién cac quy dinh chuyén biét vé tac pham sao
chép duéi dinh dang ban sao dé tiép can. Cu thé, quy dinh giéi han sé luong, tiéu
chuan dinh dang tac pham dudi dinh dang ban sao dé tiép can. Ngoai ra, can quy dinh
rd viéc cho phép chia sé tai liéu giita cac ca nhan nguoi khuyét tat, sé luong, hinh thic
chia sé gitra c4c ca nhan. Chlng ta c6 thé hoc héi quy dinh tai Diéu 30 Luat Ban quyén
Nhat Ban dé hoan thién quy dinh va b sung quy dinh trong nghi dinh huéng dan chi
tiét vé van dé nay. Bai hién tai, nhu cau tiép can tri thirc, thong tin cua nhom ngudi
nay dang gip phai rao can do tinh trang khan hiém cac tai liéu, xuit ban pham & dinh
dang dé tiép can. Thuc trang nay dang han ché co hoi hoc tap, c6 viéc 1am, phat trién
ban than va hoa nhap cong ddng caa nhom yéu thé nays..

Thet ba, hoan thién quy dinh thyuc hién cac ngoai 18 khéng xam pham quyén tac
gia danh cho nguoi khuyét tat dbi vai to chirc.

Can b6 sung quy dinh, huéng dan chi tiét dé tao diéu kién cho t6 chie dap ng
diéu kién theo quy dinh caa Chinh phu c6 thé thiét lap cac quy dinh lién quan dén
quyén va nghia vu cua t6 chtrc tuong (ng. Xay dung mot quy trinh chitng thuc va xéac
thue ngudi khuyét tat trueée khi cung cdp ban sao dudi dinh dang dé tiép can. T6 chirc

31 Ngoc Lién (2023), Tao thudn lgi cho nguwoi khuyét tat chir in tiép can tri thizc, Bao Nhan dan, truy cap tai
https://nhandan.vn/tao-thuan-loi-cho-nguoi-khuyet-tat-chu-in-tiep-can-tri-thuc-post779942.html, truy cap ngay 16/12/2025.
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nén thiic diy su minh bach trong cac hoat dong lién quan dén viéc phan phéi va truyén
dat ban sao dudi dinh dang d& tiép can danh cho nguoi khuyét tat32. Ngoai ra, can thiét
lap mot co ché dang ky, bao cao nham dam bao quyén loi cia nhom ngudi dé bi ton
thuong nhu ngudi khuyét tat duoc dam bao tuyét d6i. Ching ta c6 thé hoc hoi tir quy
dinh cua Luat Ban quyén Canada vé van dé nay, cu thé trong quy dinh vé& T4 chirc phi
loi nhuan quy dinh tai Piéu 32.01 Pao luat nay dé hoan thién quy dinh vé ngoai 18
quyén tac gia danh cho nguoi khuyét tat. Pay 1a giai phap thiét yéu dé hoan thién
khung phap Iy vé ngoai & quyén tac gia trong giai doan hoi nhap québc té hién nay.

Thit fur, hodn thién quy dinh vé sy dong y ciia ngudi khuyét tat.

Ching ta c6 thé xay dung quy dinh dya trén quy dinh vé viéc thuc hién hop dong
vi loi ich cia nguoi thir ba quy dinh tai Diéu 415 Bo luat Dan sy nam 2015 nhu da
phan tich ¢ trén dé hoan thién quy dinh tai khoan 1 Diéu 25a Luat SHTT vé nhém cha
thé nay nhu sau: Nguoi khuyét tat, ngudi nudi dudng, chim séc cho ngudi khuyét tat
duoc quyén sao chép, biéu din, truyén dat tic pham dudi dinh dang ban sao dé tiép
can cua tac pham khi ¢ quyén tiép can hop phép véi ban goc hoic ban sao tac pham.
Néu viéc sao chép dugc thuc hién bai ngudi nudi dudng, cham soc nguoi khuyét tat
thi phai dam bao duogc thuc hién dudi sy ddng y cua ngudi khuyét tat, trir cac truong
hop nguoi khuyét tat bi mat kha ning nhan thic 1am cha hanh vi. Ban sao dudi dinh
dang d& tiép can la ban sao cua tac pham duoc thé hién bang mot phuong thic hay
dinh dang khac danh cho ngudi khuyét tat; chi duoc sir dung cho muc dich ca nhan cua
ngudi khuyét tat va cé thé c6 nhitng diéu chinh k§y thuat phi hop, can thiét dé nguoi
khuyét tat c6 thé tiép can tac pham.

5. Két luan

Quyén tiép can tri thuc cua nguoi khuyét tat thdng qua cac ngoai 1& quyén tac gia
la vin d& mang tinh nhan vin sau sic, thé hién sy quan tdm cua Nha nuée ddi voi
nhom yéu thé. Luat SHTT hién hanh da c6 budc tién quan trong khi ghi nhan Piéu 25a
vé ngoai & danh riéng cho nguoi khuyét tat, phu hop véi tinh than Hiép uwdc
Marrakesh va cam két quoc té cua Viét Nam.

Tuy nhién, cac quy dinh hién hanh van con nhiéu bat cap: (i) diéu kién “khdng
gay thiét hai bt hop Iy dén loi ich tac gia chua duoc luong hoa cu thé; (ii) thiu tiu

32 Tran Thi Cam Nhung, Nguyen Thi My Linh, Bang My Nhung (2025), Ngogi I¢ khdng xam pham quyén
tac gia danh cho nguoi khuyét tdt theo Ludt Ban quyén Nhdt Bdn - kinh nghiém cho Viét Nam, Tap chi Phép
luat v& quyén con ngudi, s6 45 (04/2024), truy cap tai https://qcn.hcma.vn/Content/ngoai-le-khong-xam-
pham-quyen-tac-gia-danh-cho-nguoi-khuyet-tat-theo-luat-ban-quyen-nhat-ban---kinh-nghiem-cho-viet-
nam-215915, truy cap ngay 15/12/2025.
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chuan k§ thuat va gidi han sb luong ddi véi ban sao dinh dang dé tiép cén; (iii) co ché
quan ly t chtc thuc hién ngoai & chua chit chg, tiém an nguy co lam dung; (iv) chua
quy dinh vé sy déng y cua nguoi khuyét tat khi nguoi nudi dudng, chim séc thay mit
ho thuc hién quyén nay. Bé khic phuc, can hoan thién phép luat theo hudng: cu thé
hoa tiéu chi danh gia “thiét hai bat hop Iy”; ban hanh tiéu chuan ky thuat va gisi han
hop Iy cho ban sao dé tiép can; ting cuong co ché giam sat ddi véi té chirc duoc phép;
va bd sung nguyén tic ton trong y chi cua ngudi khuyét tat. Nhing giai phap nay s&
g6p phan can bang hai hoa gitta bao vé quyén tac gia va dam bao quyén tiép can tri
thirc binh dang cho nguoi khuyét tat.
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