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Abstract:

This article analyzes the concept,
characteristics, and criteria for determining
the distinctiveness of sound marks under

Tom tat:

Bai viét phan tich khai niém, dic
trung cung ti€u chi xac dinh kha nang
phan biét cia nhan hiéu &m thanh theo

Luat S¢ htru tri tué Viét Nam. Thdng
qua kinh nghiém tr Hoa Ky va Trung
Quéc, tac gia da chi rd nhitng khoang
trbng phap ly con ton tai trong hé thong
phap luat hién hanh. Tu thuc trang do,
bai viét d& xuat mot sb kién nghi cu thé
nham hoan thién quy dinh phap luat.
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Nhédn hiéu am thanh, kha ning
phan biét, Luat S¢ hiru tri tugé.

1. Pit van dé

Vietnamese intellectual property law. By
examining the legal frameworks and
practices in the United States and China,
the author identifies the existing gaps in
the current legal framework. Based on
these findings, the article proposes
specific recommendations for improving
and harmonizing the relevant legislative
provisions.
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Bén canh nhan hiéu truyén théng (nhu tir ngit, hinh anh, biéu tugng...), cic nhan
hiéu phi truyén thong (non-traditional trademarks) nhu am thanh, mui huong, hinh
dang 3D... dugc nhiéu doanh nghiép sir dung nham tao dau 4n. Trong d6, nhan hiéu
am thanh (nhu doan nhac ngan dic trung trong quang c4o, am thanh khai dong thiét bi,
tiéng chudng nhan dién thuwong hiéu...) khai thac truc tiép thinh giac tao lién két cam
Xuc vai nguoi tiéu dung. Viéc bao ho nhan hiéu am thanh vi vay tré thanh mot nhu cau
tat yeu.
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Am thanh ba hoi chuéng NBC di dugc dang ky nhan hiéu tir nim 1950 tai Hoa
Ky tré thanh nhan hi¢u am thanh dau tién. Tiép d6, nhiéu am thanh noi tiéng khac
cling duoc ding ky, nhu tiéng su tir gam cua hing phim MGM, doan nhac hiéu cua 20"
Century Fox, &m thanh “Intel Inside” cua Intel...> Lién minh chau Au (EU) cho phép
dang ky nhdn hiéu &m thanh tir nam 19962 Trung Quéc bd sung &m thanh vao danh
muc déu hiéu duoc bao ho vao nam 20133... Am thanh ¢ thé gitip phan biét hang hoa,
dich vu mién 12 n6 c6 kha ning phan biét ngudn goc thuong mai cua hang héa, dich vu
(diéu kién co ban caa nhan hiéu).

Tai Viét Nam, Luat S& hitu tri tué (SHTT) nam 2005 (qua cac 1an stra d6i nam 2009,
2019, 2022 va 2025 di bat dau bao ho nhan hiéu &m thanh?, cdng nhan “dau hiéu am
thanh thé hién dugc dudi dang dd hoa” 1a mot loai nhan hiéu c6 thé dang ky bao ho.
Tuy nhién, cac quy dinh lién quan dén nhan hiéu Am thanh con chua hoan thién. Pac
biét, van dé vé kha ning phan biét van chua dugc lam rd, gay khdng it lung tang khi
&p dung. Do d6, viéc nghién ciru hoan thién phap luat vé xac dinh kha ning phan biét
cta nhan hiéu am thanh theo phap luat Viét Nam 1a can thiét.

2. Khai niém, phan loai, dic trung kha nang phan biét cida nhan hiéu am thanh
2.1. Khéi nigm, phan logi khd nang phdn biét cua nhan hi¢gu am thanh

Nhéan hiéu 4am thanh (sound mark) dugc nhin nhan la mot dang “nhan hiéu phi
truyén thdng” (non-traditional trademark)’. Khac véi cac nhan hiéu thi giac (tr ng,
hinh anh), nhan hiéu &m thanh khai thac yéu t6 thinh giac® dé tao dau an va lién két
cam xdc’ voi ngudi tiéu ding. Ban chat caa né 1a mét tin hiéu thinh gidc dung dé dinh
danh® nguon géc thuong mai®. Nhu vay, nhan hiéu &m thanh I1a nhitng dau hiéu nhan

1 U.S. Patent and Trademark Office (2025), “Trademark sound mark examples”, truy cap tai
https://www.uspto.gov/trademarks/soundmarks/trademark-sound-mark-examples, truy cap ngay 18/10/2025.

2 Zhang, X. (2021), “From audio branding to sound trademark: A comparative study in the EU and the US”,
Beijing Law Review, 12(02), pp.409-424.

3 Lexology (2016), China approves sound trade mark, truy cap tai https://www.lexology.com/library/
detail.aspx?g=7dbf910d-0ce6-46d8-bf95-bfhe67374204, truy cap ngay 18/10/2025.

4 Xuét phat tir cam két cua Viét Nam trong Hiép dinh D6i tac Toan dién va Tién bo xuyén Théi Binh
Duong Vé viéc mé rong khai niém nhan hiéu dé bao gébm dau hiéu am thanh.

5 Lipede, I. (2022), Let's hear it for sound marks: Trademark protection in copyrighted songs, Liberty
University Law Review, 16(3).

6 Geiregat, S. (2022), Trade marks in sounds and gestures: A critical analysis of two non-traditional signs
in the EU, GRUR International, 71(8).

" Zhang, X. (2021), “From audio branding to sound trademark: A comparative study in the EU and the US”,
Beijing Law Review, 12(02).

8 McNaughton, J. F., Kairalla, R., Zigel, L. J., & Perez, A. C. (2020), EEEEEEEYOOOOOQOQ!: Reflections
on protecting Pitbull’s famous Grito, NYU Journal of Intellectual Property & Entertainment Law, 9(2).
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biét bang thinh giac (nhac hiéu, tiéng dong, &m thanh ty nhién hoic nhan tao), dwoc
thé hién dudi dang d6 hoa va cé chirc niang phan biét hang héa, dich vu cta cac chu thé
kinh doanh khéc nhau trén thi truong.

Kha niang phan biét 1a diéu kién bat buoc ddi véi moi nhan hiéu duoc bao ho (bén
canh yéu cau vé tinh nhin thdy duoc hoic thé hién bang do hoa). Khoan 2 Piéu 72
Luat SHTT quy dinh nhan hiéu dugc bao ho phai “co kha nang phan biét hang hoa,
dich vu cua chi s¢ hitu nhan hiéu véi hang hoa, dich vu cia chi thé khac”. Kha ning
phan biét cua nhadn hiéu 4m thanh dwoc hiéu 1a muc do cua tinh doc ddo, gitp ngudi
tiéu dung nhan biét va phan biét hang hda, dich vu mang nhan hiéu véi hang héa, dich
vu cua chu thé khac cua nhan hiéu am thanh.

C6 thé phan loai kha niang phan biét cua nhdn hiéu am thanh thanh hai dang:
(i) Kha ning phan biét vén cd va (ii) Kha ning phan biét c6 dugc do sir dung.

(i) Kha nang phan biét von c6 1a mic do doc dao, dic trung cua chinh ban than
dau hiéu ngay tir ban dau, 1am cho n6 c6 kha nang ty phan biét voi cac dau hiéu khéc
trén thi truong. Khi mét chudi am thanh ngau nhién, khéng hé gan lién véi tinh ning
hay cong dung san pham (vi du: am diéu “d6, mi, sol” vang 1én khi khoi dong mot
phan mém...) thi c6 thé duoc coi 1a cé tinh phan biét vn co6 cao dbi véi san pham phan
mém, boi nguoi tidu dung khong mong doi am diéu d6 xuat hién, trir khi dé bao hiéu
thuong hiéu. Nguoc lai, &m thanh quéa quen thudc hodc c6 y nghia mé ta (vi du: tiéng
coi xe ltra cho dich vy van tai duong sit...) thi hau nhu khong c6 tinh phan biét vén co,
boi d6 1a Am thanh thong thuong, khdng phai dau hiéu nhan dién thuong mai.

(i) Kha nang phén biét cé dwoc do siz dung 1a kha nang phan biét ma mot dau
hiéu ban dau c6 thé khong c6 nhung duoc hinh thanh qua qué trinh sir dung lau dai,
rong rai trén thi treong, khién nguoi tiéu ding dan dan lién hé dau hiéu do véi mot
nguon gdc thuong mai nhat dinh. NGi cach khac, cho di ban than 4m thanh chua chéc
da doc dao, nhung néu doanh nghiép sir dung no lién tuc, nhat quan trong hoat dong
kinh doanh nhu mét thuong hiéu thinh giac, thi theo thoi gian &m thanh ay cd thé tro
thanh “dau hiéu nhan biét” cua riéng doanh nghiép trong tam tri nguoi tiéu dung?.
Diém a khoan 2 Diéu 74 Luat SHTT quy dinh mét s ddu hiéu tuy ban dau bi coi l1a
khong c6 kha ning phéan biét (nhu hinh hoc don gian, chit cai, chir s6, dau hiéu md
ta...), nhung néu trong “trudng hop cac dau hiéu nay da duoc sir dung va thira nhan
rong rdi vai danh nghia mot nhan hiéu truée ngay nop don” thi van duoc bao ho. Day
chinh 1 co s& dé dang ky nhan hiéu trong trudng hop dau hiéu da gianh dwoc su thira

% Bone, R. G. (2015), Trademark functionality reexamined, Journal of Legal Analysis, 7(1).

10 \/{ dy: 4m thanh nam tiéng “boong” cua Intel (Intel Inside) ban dau chi Ia mot doan nhac ngén don gian
nhung do Intel sir dung lip di I4p lai trén cac phuong tién truyén théng, quang cio, dén nay nhiéu nguoi chi
can nghe 4m thanh do lién nghi ngay t&i thuong hiéu Intel. Lic nay, c6 thé néi am thanh d6 da dat duoc
kha nang phan biét c6 duoc do st dung.
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nhan caa céng ching sau qua trinh sir dung'l. Twong ty, vé nhan hiéu am thanh, néu
mot am thanh chua di kha ning phan biét vén c6 nhung doanh nghiép chirng minh
duoc rang am thanh d6 da dwoc st dung rong réi, pho bién dén mirc nguoi tiéu ding
nhan biét n6 nhu dau hiéu thuong mai caa doanh nghiép minh, thi vé nguyén tic am
thanh d6 ciing 6 thé duoc chap nhan bao ho. Tuy nhién, viéc danh gia nhu thé nao 1a
“sir dung va thira nhan rong réi” doi véi &m thanh hién van chwa c6 huéng dan cu thé.

2.2. Diic trieng ciia khd néing phan bigt déi véi nhan higu am thanh

Nhin chung, nhan hi¢u am thanh ciing phai tuan thii cac diéu kién vé kha ning
phan biét giéng nhu moi nhan hiéu hitu hinh khac. Tuy nhién, do ban chat phi truyén
thng, kha ning phan biét caa nhan hiéu &m thanh mang mot sé dic trung sau:

Thet nhdt, kha ning phan biét phu thudc vao théi quen nhan thirc cua ngudi tiéu
ding (kha nang phan biét dat dugc). Khac véi biéu tuong (logo) hay tén thuong mai
ma nguoi tiéu ding c6 phan xa thi giac tu nhién dé nhan dién nguén gdc, nguoi tiéu
dung thuong khéng c6 thoi quen 1ap tac coi mot doan &m thanh la moét nhéan hiéu. Do
d6, nhan hiéu am thanh rat kho c6 “kha niang phan biét vén c6” ngay tir dau. Bé mot
am thanh thuc sy ¢ tinh phan biét, n6 thuong phai trai qua mot qua trinh sir dung lién
tuc, rong rdi va nhat quan dé tao thanh kha niang phan biét c6 dugc do st dung. Kha
nang phan biét dugc hinh thanh khi ngudi tiéu dung khi nghe thay am thanh d6 1a lién
tuéng ngay dén mot nguon goc thuong mai cu thé, bat ké ¢6 hinh anh san pham kém
theo hay khéng.

Pé thuyét phuc Cuc SHTT rang nhan hiéu am thanh cé tinh phan biét, cha so hitu
cd thé nop cac chang ctr chitng minh “kha nang phan biét c6 dugc do sir dung”, nhu
tan suat phéat séng quang céo, mirc do nhan dién caia cong chiing hoic chirng minh am
thanh d6 luén dugc kich hoat cing ldc véi viéc sir dung san pham, dich vu.

Thit hai, tinh phan biét bi chi phdi boi chinh thé va kha ning tao dau an. Kha
nang phan biét d6i v4i nhan hiéu am thanh nam ¢ chd né cé tao thanh mot “chinh thé
nhan thic” hoan chinh hay khéng. Mot Am thanh qué dai hoic phuc tap s& bi mat di
kha nang phan biét vi ngudi nghe s& coi d6 1a ban nhac nén giai tri. Nguoc lai, mot am
thanh qua ngan (chi 1-2 nét nhac don diéu) s& khong du dé ndo b ghi nhd va phan
biét vai cac am thanh khac. Do vay, mot @m thanh c6 kha nang phan biét cao thuong la
mot dai am sic gon gang, doc déo, du ngan dé co dong nhung du hop thanh mat chinh
thé dé trg thanh mot dau hiéu nhan dién doc lap. Vi du: am bao khoi dong cua hé diéu

11V du: mot chir cai don 1é nhung qua quang ba da dwoc lién tuong dén thwong hiéu cia doanh nghiép,
nhu chit “M” ctia McDonald’s.
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hanh Windows 95... DU rat ngin, nhung 4m thanh nay c6 nhip diéu va cao do doc dao,
tao thanh mot chinh thé am thanh c6 kha nang phan biét.

Thet ba, ddc trung quan trong dé danh gia kha nang phan biét cua nhan hiéu am
thanh 1a viéc loai trir tuyét déi yéu t6 chirc nang. Kha ning phan biét s& bi triét tiéu
hoan toan néu Am thanh d6 1a hé qua tat yéu cua qua trinh van hanh san pham (tinh
chtc niang) hoic 1a &m thanh pho bién mang tinh chi dinh trong mét nganh dich vu
(tinh thdng dung). P& Thi Puc (2016) lay vi dy: ban nhac “Wedding March” huyén
thoai... khéng thé dung dé dang ky cho dich vu cuéi hoi'2. Bé c6 kha ning phan biét,
am thanh phai mang tinh phi chirc ning; tirc 12 doanh nghiép ¢ tinh “ap dat” mot am
thanh khong lién quan dén cong ning tu nhién cua san pham, dich vy chi nham muc
dich dinh vi thuong hiéu. Vi du: tiéng “ting” cua 10 vi séng phat ra khi thirc dn ham
nong xong la két qua cia cong ning co hoc (Am thanh chirc nang), nén khong c6 kha
nang phan biét. Twong tu, tiéng chubng “ting ting” tai quay thanh toan 14 am thanh
thong dung cua nganh béan Ié. Nguoc lai, tiéng gam cua su tir hang phim MGM 1a mot
am thanh mang kha ning phan biét rat cao.

3. Thuc trang phap luat Viét Nam va phap luat mét sé quéc gia vé kha ning phan
biét cia nhan hiéu am thanh
3.1. Thuec trang phap ludt Viét Nam

* Uy diém

Luat SHTT khong con dit ra yéu cau “Ia dau hiéu nhin thay duoc” dbi véi nhan
hiéu nhu truée day. Khoan 1 va khoan 2 Diéu 72 Luat SHTT xac dinh hai diéu kién
ma mot nhan hiéu &m thanh can dugc dap ang: (i) Am thanh phai dugc thé hién dudi
dang d6 hoa; (ii) Am thanh d6 c6 kha nang phéan biét.

Song song, khoan 2 Piéu 105 Luat SHTT quy dinh vé yéu cau d6i véi don dang
ky nhan hiéu ciing duogc bd sung quy dinh: “Néu nhan higu 1a &m thanh thi mau nhan
hiéu I tép Am thanh va ban thé hién dudi dang d6 hoa ctia 4m thanh d6”; khoan 7 Biéu 73
Luat SHTT quy dinh vé cac du hiéu khong duoc bao ho dugc bd sung quy dinh loai
trir: “dau hiéu chtra ban sao tac pham (bao gom ca tac pham &m nhac) trir trudng hop
duoc phép cua chi s¢ hitu tic pham”; Biéu 73 Luat SHTT loai trir Qudc ca cua Viét
Nam hoic qubc ca cac nuéc khoi pham vi bao hd nhan hiéu (vi phéap luat hién hanh
cam bao ho cac diu hiéu trang/twong tu qudc Ky, qudc huy, qudc ca..., va quy dinh nay
&p dung chung cho moi loai nhan hiéu ké ca &m thanh).

12 p§ Thi Burc (2016), M6t 6 vin dé vé dang ky nhdn hiéu am thanh, Tap chi Nha nuéc va Phép luat, (8),
tr.48-54.
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Ngoai ra, Nghi dinh sé 65/2023/ND-CP ngay 23/8/2023 cua Chinh phu quy dinh
chi tiét mot sé didu va bién phap thi hanh Luat SHTT vé sé hiru céng nghiép, bao vé
quyén so hitu céng nghiép, quyén ddi véi gibng cay trong va quan 1y nha nudc vé
SHTT ciing di dé cap dén nhdn hiéu am thanh trong cac quy dinh vé hanh vi xam
pham quyén ddi v6i nhan hiéu am thanh (vi du: st dung dau hiéu &m thanh tring hoic
tuong ty gdy nham Ian véi nhan hi¢u am thanh da dang ky ciing bi coi 12 xam pham
quyén, twong tu nhu dbi voi nhan hiéu thong thuong).

Nhu vay, vé mat phap Iy, Viét Nam di bude dau bao ho ddi véi nhan hiéu am
thanh, cho phép doanh nghiép bat dau xac lap va bao vé quyén di véi nhan hiéu am thanh.

* piém bat cap

Thet nhdt, phép luat hién hanh chua c6 quy dinh hozc huéng dan chi tiét vé cach
thic danh gia kha nang phan biét cia nhdn hiéu &m thanh. Khoan 2 Diéu 72 va
Diéu 74 Luat SHTT quy dinh chung vé kha ning phan biét ciia nhan hiéu nhung khong
¢ diéu khoan riéng biét nao cho nhan hiéu am thanh. Noi cach khac, co quan tham
dinh sé& 4p dung cac diéu kién phan biét chung cho moi nhan hiéu dé danh gia mot am
thanh c6 dugc xem Ia nhan hiéu hay khong. Piéu nay dan dén mot sb han ché, bat cap
khi &p dung phap luat, bai nhan hiéu am thanh c6 nhimg dic thu riéng ma néu chi ap
dung may moc diéu kién chung co thé chua phu hop hoan toan.

Don cir diém a khoan 2 Diéu 74 Luat SHTT ligt ké “chit s, chit cai, hinh hinh
hoc don gian...” la nhitng dau hiéu mac nhién bi coi 14 khdng ¢ kha ning phan biét
(trix khi da sir dung va duoc thira nhan), nhung khong dé cap gi dén am thanh don gian.
Vay mot 4m thanh qua don gian (vi du mot ndt nhac “d6” kéo dai 1 gidy) cd bi xem la
twong tu truong hop hinh hinh hoc don gian hay khong? Tuong tu, cac diém ¢, d khoan 2
Piéu 74 Luat SHTT cam céac “dau hiéu chi nguon gbc dia ly, chi tinh chat, cong
dung...” nhung cac dau hiéu nay chu yéu &p dung cho tir ngit, hinh anh; vay con am
thanh md ta dic tinh san pham (vi du &m thanh tiéng sam rén cho dich vu cung cap
dién nang chang han) thi thai d6 cua nha lam luat chua rd rang (cAm doan hay cho phép?).

Thet hai, quy dinh vé &m thanh chtic ning va 4m thanh thong thuong ciing chua
duoc dé cap trong Luat SHTT hay cac van ban dudi luat. Co s dé loai trir kha ning
phan biét cua am thanh 1 tinh chirc nang (Am thanh ty phat ra do co ché hoat dong cua
san pham) hoic tinh thong thuong van chua dwoc luat hoa hay huéng dan trong céc
van ban duéi luat. Bat cap nay s& dan dén thiéu thong nhat va cam tinh trong qua trinh
ra quyét dinh tham dinh tir chéi hay cap van bang bao hd nhan hiéu am thanh.

Thet ba, hién chwa c6 van ban dudi luat quy dinh chi tiét va huéng dan riéng cho
nhan hiéu &m thanh ma chi ding ¢ quy dinh khung cta Luat va Nghi dinh, Cuc SHTT
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cling chua cong bd cac quyét dinh tham dinh thuc té nao dé doanh nghiép tham khao.
Theo Lam Tran Nhat Anh (2023), “viéc khéng xay dung kip thoi hang rao ving chic
trong cac van ban phép luat qudc gia sé tao ra nhiéu tré ngai cho cac doanh nghiép”?2.
Piéu nay gay ling ting cho doanh nghiép khi nop don khi khong biét mot mau am
thanh dai bao nhiéu gidy Ia téi wu, st dung ban nhac (sheet music) hay phé séng am
(spectrogram) thi dugc chap nhan dinh dang d6 hoa va ching ¢ nao 1a du dé chang
minh am thanh da dat duoc “kha nang phan biét c6 duoc do st dung”...

3.2. Phép lugt mét sé quéc gia

Nhiéu quéc gia trén thé gisi da co lich st bao ho nhan hiéu &m thanh kha 1au, do
d6 da hinh thanh cac tiéu chuan, thong Ié nhat dinh trong viéc danh gia tinh phan biét
cua loai nhan hiéu nay. Viéc tham khao kinh nghiém quéc té sé gitp Viét Nam r(t ra
nhitng bai hoc hitu ich khi hoan thién phap luat caa minh.

a) Hoa Ky

Tai Hoa Ky, nhan hiéu am thanh duoc chap nhan bao ho tir rat sém, nguyén tic
chung cua phap luat Hoa Ky (Lanham Act) la bat ky dau hiéu nao (gom ca &m thanh)
déu cd thé dang ky 1am thuong hiéu néu n6 “cd kha nang giup nguoi tieu ding nhan
dién nguon gbc hang hoa hoic dich vu™'4. Co quan tham dinh Hoa Ky khong doi hoi
ddu hiéu phai c6 tinh sang tao hay nghé thuat, ma chi chi trong vao kha ning nhan
dién thuong mai.

Hau hét cac nhan hiéu am thanh & My duoc cap ding ky déu phai ching minh da
dat “secondary meaning” (térc 1a cong chung dd gin am thanh d6 voi thuong hiéu cua
doanh nghiép qua sir dung)®. Nhiéu am thanh khi méi nop don thuong bi USPTO
coi 1a md ta hodc chwa du khac biét, nén yéu cau doanh nghiép chirmg minh da str dung
trong thuong mai va nguoi ti€u dung da quen thudc véi am thanh d6 nhu mot nhan
hiéu'’. DU vay, Hoa Ky ciing thira nhan kha ning phan biét von c6 cho am thanh trong

13 |_am Tran Nhat Anh (2023), Bdo hé nhan hiéu am thanh tai Viét Nam - Vi sao gap kh6?, Tap chi Khoa
hoc va Cong nghé Viét Nam, (6), tr.24-28.

14 MarshalllP  (2019), Best practices for prosecuting sound mark applications, truy cap tai
https:/Mmaww.marshallip.com/insights/music-to-your-ears-best-practices-for-prosecuting-sound-mark-applications,
truy cap ngay 18/10/2025.

15 Gerhardt, D. R. & Lee. J. J (2024), “Sound Marks”, Minnesota Law Review 108(5), pp.2339-2435.

16 USPTO la tén viét tit cua United States Patent and Trademark Office, tirc Co quan Sang ché va Nhan
hiéu Hoa Ky, co quan lién bang chiu trach nhiém tiép nhan, thim dinh va dang ky sang ché, nhan hiéu tai
Hoa Ky.

17 Vi dy: tiéng gam su tr MGM dugc dang ky sau khi phim ctiia hang nay sir dung 4m thanh d6 trong hang
loat tac pham dién anh; hay doan nhac hiéu 20" Century Fox ciing chi dugc chap nhan khi hang phim
ching minh né da tré nén noi tiéng qua thoi gian.
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mot s6 truong hop hiém hoi, nghia 14 4m thanh doc dédo dén mac nghe lan dau da co
thé phan biéte.

Nhu vay, diéu kién dé mot am thanh dugc bao ho 1a n6 thyuc sy dong vai tro nhan
dién thuong mai d6i véi cong ching. Néu 4m thanh du doc dao dé lam dugc diéu do
ngay lap tuc thi c6 thé dang ky. Con néu chua, doanh nghiép can sir dung cho dén khi
am thanh dat secondary meaning thi sé duoc bao ho.

b) Trung Quéc

Déi véi Trung Quéc, tuy méi cong nhan nhan hiéu am thanh tir nim 2014 nhung
kinh nghiém cua ho ciing rat dang tham khao vi c6 nhiéu diém tuong dong voi Viét
Nam (chuyén tir hé théng khong bao ho am thanh sang c6 bao hd). Trung Quéc yéu
cau nop tép am thanh ciing ban mé ta (nhac phé hoic mé ta bang chir) khi ding ky,
tuong tu Viét Nam hién nay. Vé kha nang phan biét, Trung Quéc ban dau c6 xu huéng
khong thtra nhan kha ning phan biét von c¢6 ddi voi 4m thanh. Huéng din tham dinh
cua Trung Quéc tirng néu “nhin chung, am thanh thiéu kha ning phan biét von c6”, tic
1 da phan nhan hiéu &m thanh chi dugc chap nhan néu dat kha niang phan biét c6 duoc
do su dung.

Thuc té dén nay, s luong nhan hiéu am thanh dugc ding ky thanh cong & Trung
Qudc phan 16n 1a cac 4m thanh da c6 danh tiéng!®. Cach tiép can than trong cia Trung
Qudc cho thay néu dinh kién am thanh khéng c6 kha nang phan biét von c6 van ton tai,
thi co quan dang ky s& rat khat khe, tham chi bo qua kha nang phan biét vdn c6 caa
nhitng 4m thanh doc dao. Theo Phung Thi Yén va Lé Hong Anh (2021), “do cac dic
diém noi bat caa loai nhan hiéu nay dua trén viéc sir dung thyuc té, viéc ding ky nhin
hiéu s& gidi han trong pham vi caa san pham, dich vu thuc t672°. Ngoai ra, Trung Qudc
cling gip vuéng mic twong tu nude ta khi chua ¢ diéu kién rd vé am thanh chirc ning,
am thanh thong thuong. Hé qua 1a mot sé nhan hiéu am thanh 18 ra can bj loai trir (vi
mang tinh chirc nang) c¢6 thé lot qua néu doanh nghiép chitng minh dugc viéc st dung.
Nguoc lai, c6 &m thanh doc dao nhung chua sir dung rong thi bi bac don.

4. Mt s6 giai phap hoan thién phéap luat vé kha ning phéan biét caa nhan hiéu
am thanh

Dé dam bao tinh kha thi va minh bach trong viéc bao ho nhan hiéu am thanh, tac
gia dé xuat mot s6 kién nghi sau:

18 Tryong hop dién hinh 1a &m thanh ba nét chudng NBC, do chudi am thanh “G-E-C” nay quéa dic tha va
khong trang lap véi bat ky am thanh thuong mai nao trude d6, USPTO da cho phép dang ky nhan hiéu
(Service Mark) vao niam 1950 ma khong yéu cau bang ching sir dung trudc.

19V du nhu Tencent dang ky thanh cong am bao cta ing dung QQ sau khi chirng minh c¢6 hang tram triéu
ngudi dung biét dén am thanh nay.

20 phiing Thi Yén, L& Hong Anh (2021), Bao hé nhan hiéu &m thanh khéng c6 tinh phan biét cé hizu: Quy
dinh ciia mét sé nuede va de xudt cho Viét Nam, Tap chi Nha nudc va Phap luat, (5), tr.56-63.
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Thet nhdt, can sém ban hanh théng tu quy dinh chi tiét hoic Sé tay tham dinh
huéng dan céc tiéu chi dé danh gia kha ning phan biét cua 4m thanh. Trong d6, can
1am 13, quy dinh chi tiét mot s6 van dé sau:

(i) Huéng dan vé gisi han do dai (vi du: khuyén nghi tir 2 dén 10 gidy). Tranh
truong hop Am thanh qua ngén (nhu mot don 4m dai 1 gidy) khong c6 kha niang phan
biét hoac am thanh qué dai khién nguoi tiéu dung nham tuéng la nhac nén.

(i) Lam rd mrc do lién quan giira &m thanh va san pham, dich vu, néu &m thanh
mod phong truc tiép cong ning hoic ban chét cua san pham (vi du: tiéng sim rén cho
dich vy dién), Cuc SHTT c6 co sé dé tir chéi vi thiéu kha nang phan biét.

(iii) Am thanh dang ky bao ho nhdn hiéu khong tring lip hoic twong tu gay
nham Ian véi cac am thanh da tra thanh di san chung trong van hoa, x4 hoi, thuong mai.

Thi hai, can dinh nghia 1 trong cac van ban hudng dan: “Am thanh c6 tinh chirc
nang 14 4m thanh sinh ra nhu mot hé qua tat yéu trong qua trinh van hanh, hoic duoc
thiét ké chu yéu dé phuc vu myc dich k¥ thuat, théng bao cua san pham/dich vy, khdng
nham muc dich dinh vi thuong mai”. Cac am thanh nay mic nhién khong dugc bao ho
trir khi chirng minh duoc kha nang phan biét c6 duoc do su dung.

Kién nghi sira d6i, bo sung diém b va diém ¢ khoan 2 Diéu 74 Luat SHTT (quy
dinh vé cac dau hiéu khong cé kha nang phan biét) theo huéng bo sung thém cum tir:
“... hodc cac dau hiéu am thanh mang tinh thong thuong, pho bién, &m thanh mang tinh
chtc nang ctia hang hda, dich vu” dé khang dinh diu hiéu 4m thanh ciing chiu su rang
budc nhu cac dau hiéu truyén thdng, khong duoc phép bién céc dau hiéu chung chung
thanh nhéan hiéu.

Thet ba, kién nghi hoan thién diéu kién ching minh kha ning phan biét c6 duoc
do st dung d6i v6i Am thanh. Bé khic phuc sy mo hd hién nay, can xay dung mot bo
tiéu chi rd rang, minh bach cho viéc danh gia 4m thanh da dat dugc kha nang phan biét
¢6 dugc do sur dung hay chua. Cac tiéu chi nay nén duoc quy dinh chi tiét trong vin
ban dudi luat.

Vé thoi gian str dung, c6 thé tham khao kinh nghiém québc té va thyc tién nhan
hiéu truyén thong dé dua ra moc thoi gian st dung lién tuc téi thiéu, vi du nhu “Am
thanh mudn duoc thira nhan di c6 kha ning phan biét phai duoc sir dung lién tuc, rong
rdi trong thoi gian it nhat 5 nam tinh dén trudc ngay nop don”?L. Tai Viét Nam, Luat
SHTT hién hanh dang yéu cau nhan hiéu noi tiéng c6 thoi gian sir dung rong réi toi
thiéu 5 nam. Viéc dua ra con sd cy thé s& gitip doanh nghiép tu danh gia truéc khi nop don.

21 Pao luat Lanham cua Hoa Ky tai Section 2(f) quy dinh rd 5 nam str dung lién tuc va doc quyén co thé
dugc coi la bang chang hién nhién (prima facie) cho kha nang phéan biét ¢c6 dugc do sir dung.
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V& pham vi va quy md st dung, &m thanh can dam bao da duoc sir dung trén
toan lanh thd lién quan dén d6i twong khach hang. Riéng dbi véi nhitng doanh nghiép
nho, dia ban hoat dong chi & mét tinh ciing c6 thé tao ra dau hiéu nhan biét cho dia
phuong d6. Song, theo tinh than “thira nhan rong rdi”, do d6 nén yéu cau pham vi st dung
cang rong cang tét, tdi thiéu ciing & nhiéu tinh, thanh phé hoac nhiéu kénh truyén thdng.

Vé cuong do st dung, &m thanh phai dugc sir dung mot cach lién tuc, thuong
Xuyén va la bd phan nhan dién chinh trong hoat dong kinh doanh/marketing cua doanh
nghiép. Nhu vay, doanh nghiép phai cho thay ho khéng chi ding mét hai 1an, ma ding
thanh chién lugc thwong hiéu. Tiép d6, thi phan, doanh sé, quy mé kinh doanh cua
doanh nghiép gin véi am thanh d6 ciing 1 chi béo. Néu doanh nghiép chiém thi phan
I6n, phuc vu luong khach hang 16n, thi viéc khach hang quen &m thanh sé& thuyét phuc
hon. Nguoc lai, doanh s nho va khach hang it thi kho néi 4m thanh d3 thira nhan rong rai.

Vé muc do nhan biét ciia cdng ching, kién nghi bo sung quy dinh nguoi nop don
c6 thé nop két qua khao sat y Kkién nguoi tiéu ding vé muac d6 lién tuong gitra am
thanh va san pham/dich vu mang nhan hiéu.

Thet fr, can da dang hoa phuong thic thé hién va céng cu hd trg tham dinh nhan
hiéu &m thanh, nhiam tao thuan lgi cho viéc dang ky va tham dinh nhan hiéu &m thanh,
qua d6 gian tiép hd trg xac dinh kha ning phan biét. Phap luat hién hanh yéu cau nop
tép &m thanh va ban thé hién duéi dang dd hoa. Tuy nhién, kinh nghiém quéc té cho
thiy, khong nhat thiét bt budc phai c6 ca hai. EU cho phép chon mét trong hai (&m
thanh hoac nhac phd); M¥ chi can nop tép &m thanh kém mé ta van ban chtr khdng yéu
cau d6 hoa. Viéc bat budc dd hoa c6 thé gdy kho khin cho nhitng am thanh phi nhac
diéu (vi du &m thanh tiéng dong, am thanh tong hop), vi chuyén thanh phé séng am
khong dé doc va ciing it y nghia ddi v6i ngudi khdng chuyén?.

Do d6, kién nghi stra d6i Biéu 105 Luat SHTT theo hudng: “Ngudi ndp don c6
thé nop tép am thanh hoic ban thé hién bing d6 hoa, hoic ca hai; trudng hop chi nop
mot, Cuc SHTT c6 thé yéu cau bd sung loai con lai néu thay can thiét cho viéc tham
dinh”. Quy dinh m¢é nhu vay gitp nguoi ndp don linh hoat, chi it, phap luat khéng nén
ciing nhac bt budc ca hai ngay tir ¢au. Diéu nay giam ganh nang cho ngudi nop don,
ddng thai phi hop xu hudng bo yéu cau nop tép dd hoa trén thé gidi.

22 European Union Intellectual Property Office (2024), Guidelines for Examination of European Union
Trade Marks, Section 9.3.7: Sound Marks, truy cap tai https://guidelines.euipo.europa.eu/2214311/
2226475/trade-mark-guidelines/9-3-7-sound-marks, truy cap ngay 13/5/2026.
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5. Két luan

Luat SHTT da chinh thic ghi nhan nhan hiéu &m thanh, tuy nhién, viéc bao ho
loai hinh nhan hiéu nay trén thuc té dang boc 16 han ché. Kha nang phan biét caa am
thanh hiém khi mang tinh tu than ma phu thudc rat 16n vao kha ning phan biét c6 duoc
do sir dung. Phap luat Viét Nam hién tai van con thiéu vang tiéu chi cu thé dé danh gia
kha nang phan biét ciia nhan hiéu am thanh; bé ngo quy dinh loai trir dbi voi am thanh
mang tinh chirc ning hodc thong dung; dong thai thi tuc nop don van bat budc phai co
ban thé hién dudi dang d6 hoa.

Dua trén kinh nghiém qudc té, bai viét dé xuat céc giai phap nhu sau:

Thez nhdt, ban hanh thong tu hodc s6 tay tham dinh huéng dan chi tiét tiéu chi
danh gia ciu trac, do dai va tinh doc ddo cua am thanh.

Thet hai, can b sung quy dinh loai trir &m thanh chirc ning va 4m thanh thong
thudng nham ngan chan viée tu hitu hoa tai san chung.

Thet ba, can luat héa bo tieu chi minh bach (nhu méc thoi gian 5 nam, quy mo,
cudng do st dung) dé danh gia chinh x4c kha ning phan biét dat duoc.

Cudi cung, can linh hoat héa thi tuc, cho phép nop tép &m thanh k§ thuat sé doc
lap thay vi bat budc di kém ban d6 hoa am phé phuc tap.

Tuyu trung lai, viéc hoan thién mot hanh lang phap Iy minh bach vé nhan hiéu am
thanh khéng chi thao g& lung tang trong thuc tién ap dung, ma con tao dong luc dé
doanh nghiép Viét Nam manh dan dau tu, sang tao va dinh vi thwong hiéu vitng chéc
trong ky nguyén kinh té sé.
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