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TOm tat:

Mua ban nguoi la loai t6i pham
vi pham nghiém trong quyén con ngudi
trén thé gigi va Viét Nam. Trong chién
lugc phong, chdng mua ban ngudi viéc
hoan thién quy dinh vé& quyén caa nan
nhan déng vai trd quan trong. Nham
danh gid nhitng diém méi tién bo vé
quyén cia nan nhan trong Luat Phong
chéng mua ban ngudi nam 2024, tac
gia phan tich, danh gia quy dinh lién
quan, qua d6 trinh bay nhirng thuan loi,
thach thirc trong thyc thi trén thyc té.
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Abstract:

Human trafficking is a serious violation
of human rights in the world and Vietnam.
In the strategy to prevent and combat human
trafficking, the improvement of regulations
on victims' rights plays an important role. In
order to evaluate the new and progressive
points on victims' rights in the Law on
Prevention and Combat of Human Trafficking
in 2024, the author analyzes and evaluates
related regulations, thereby presenting the
advantages and challenges in implementation
in practice.
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Mua ban ngudi bi coi 14 hanh vi vi pham nghiém trong pham gia, quyén con
ngudi caa nan nhan bi mua ban. Viét Nam la mot trong nhiing qudc gia nam trong khu
vuc néng vé nan mua ban ngudi, do d6 di c6 nhitng hanh doéng cu thé nham dbi pho
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Vvéi loai toi pham nguy hiém nay, trong d6 c6 hoat dong phap dién héa nhirng quy dinh
vé phong chéng mua ban ngudi trong cic vin ban quy pham phép luat. Qua 12 nam thi
hanh, Luat Phong chéng mua ban ngudi ndm 2011 d3 phat huy duoc hiéu qua to Ién
trong cong tac phong chéng mua ban ngudi, bao dam, hd trg nan nhan bi mua ban,
theo bao céo cia Chinh phu tir nim 2012 dén nam 2023, d3 co 1.744 vu 4n/3.059 bi
can bi khoi t6, Tda an nhan dan céc cip da xét xir 1.634 vu/3.137 bi céol. Nhu vay, co
thé thay trong qua trinh thi hanh Luat Phong, chong mua ban nguoi nam 2011, quyén
cta nan nhan bi mua ban di dwoc chl trong, bao dam thuc thi trén thyc té.

Tuy nhién, trong quéa trinh thuc thi quy dinh vé quyén caa nan nhan bj mua ban
da boc 16 nhitng bat cap, thiéu sét nhu: muc chi phi hd trg ban dau con thap chua bao
dam cho nan nhan tai hoa nhap cudc song, nhiéu quy dinh vé phong chéng mua ban
ngudi chua théng nhat, chong chéo anh hudng dén quyén cua nan nhan, quy dinh vé
quyén cua nan nhan chua dap ¢ng tiéu chuan vé quyén con ngudi... Trudc béi canh
d6, nham thé ché hoa quan diém cua Pang, Nha nudc vé bao vé quyén con ngudi,
phong chdng t6i pham mua ban ngudi, Qudc hoi da ban hanh Luat Phong, chéng mua
ban nguoi ndm 2024 (c6 hiéu luc tir ngay 01/07/2025) gom 8 chwong va 63 diéu, hoan
thién khung phép Iy vé phong, chéng mua ban ngudoi, bao gom quy dinh vé quyén cua
nan nhan bi mua ban. Trong ndi dung bai viét, tc gia phan tich nhiing diém mai tién
bo V& quyén cta nan nhan bi mua ban trong Luat Phong, chéng mua ban ngudi
nim 2024. Bén canh d6, ngudi Viét ciing du b4o va phan tich nhirng thuan loi, thach
thirc cua viéc thue thi cac quy dinh vé quyén caa nan nhan bi mua ban trén thuc té.

2. Piém méi vé quyén cia nan nhan bi mua ban

Theo quy dinh cua Luat Phong, chong mua ban ngudi naim 2024, c6 hai chu thé
ddng nhat vé quyén bao gom nan nhan va ngudi dang trong qua trinh xac dinh 1a nan
nhan, trong ndi dung bai viét mic du tac gia chi phan tich vé quyén cia nan nhan
nhung day ciing dong thoi 1a nhitng quyén phap 1y ma nguoi dang duoc xac dinh 1a
nan nhan duogc trao quyén. Luat Phong, chdng mua ban ngudi nam 2024 duoc danh
gid cd nhirng tién bo vuot bac trong van dé quyén caa nan nhan bi mua ban, nhing
diém méi dugc quy dinh bao gom:

Thir nhdt, bd sung cac nguyén tac trong phong, chéng mua ban nguoi lién quan
dén quyén cua nan nhan. Khoan 1 va khoan 5, Piéu 4 Luat Phong, chéng mua ban
ngudi nim 2024 da bo sung hai nguyén tic thé hién sy thay doi trong tu duy phap 1y
trong viéc tiép can ddi véi quyén cua nan nhan: (1) Nguyén tdc tén trong, bdo vé

1 Chinh phi (2024), To trinh S¢ 54/TTr-CP Vé du thao Lugt Phong chéng mua bdan ngieoi (Sira doi), tr.1-2.
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quyén va loi ich hop phdp cia nan nhén, ldy nan nhan lam trung tém cia hoat dong
phong, chong Mua ban nguwoi; (2) Nguyén tic khéng trieg phat doi véi nan nhan bi
mua ban. Viéc ghi nhan nguyén tic 1y nan nhan lam trung tdm cho thay su chuyén
dich vé chinh sach, phap luat d6i v6i mua ban ngudi, chuyén hudng tir tiép can tu phap
hinh sy sang huéng tiép cn dua trén quyén con ngudi (Human rights based approach -
HRBA) véi vu tién dam bao cac tiéu chuan vé quyén con ngudi. Pay 1a cach tiép can
duoc ki vong mang lai hiéu qua cao trong phong, chdng mua ban ngudi, phu hop véi
cac tiéu chuin quéc té vé quyén con nguoi. Bén canh d6, cach tiép can nay khong chi
nang cao tinh chinh danh cta chinh sach cong ma con tang cuong kha nang tham gia
clia nguoi dan, nhat 1a nhom yéu thé? trong linh vuc tu phap hinh su viéc bao dam
quyén va hd trg cho nan nhin d3 nang cao hiéu qua cua qué trinh tu phap déi voi
ngudi bi budc toi trong vu 4n mua ban ngudi®. Ngoai ra, nguyén tac khong trimg phat
(Non-punishment) dugc dé cip trong nhiéu van ban chinh sach qudc té vé phong,
chéng mua ban ngudi cta Lién hop qudc nhu: Cac nguyén tic va hudng din mang tinh
khuyén nghi vé nhan quyén va budn ban ngudi ctia Vin phong Cao uy Lién hop qudc
vé Nhan quyén, Bao céo ciia Pic phéi vién vé budn ban nguoi, dic biét 1a phu nit va
tré em, Tuyén b6 chinh tri ndam 2021 vé viéc thuc hién Ké hoach hanh dong toan cau
ctia Lién hop qudc vé phong, chdng budn ban ngudi... Nguyén tic nay nhan manh viéc
khong trimg phat nan nhan ciia mua ban ngudi vé hinh sy, hanh chinh hoic dan sy do
nhirng hanh vi cua ho gay ra 1a hdu qua cua viéc bi mua ban von duoc coi 1a van dé
trung tAm trong bao vé quyén con ngudi cua nan nhan di duoc quy dinh tai khoan 5
Diéu 4 Luat Phong, chéng mua ban nguoi nam 2024. Pai dich Covid-19 da lam thay
ddi sau sic ban chit cua toi pham mua ban nguoi. Néu nhu trude dai dich, boc 10t tinh
duc, cudng birc hon nhan sang Trung Quéc 1a hinh thirc phé bién, sau dai dich da dich
chuyén manh mé€ sang boc 16t lao dong va mdt hinh thirc mo1 dac biét nguy hiém:
cudng buc thuc hién hanh vi pham tdi trong cac trung tam Itra ddo truc tuyén tai cac
quéc gia nhu Campuchia va Myanmar®. Do d6, viéc ghi nhan cac nguyén tic méi

2 Varun Gauri, Siri Gloppen (2012), Human Rights-Based Approaches to Development: Concepts,
Evidence, and Policy, Polity, Vol. 44 (4), pp. 485-503. Truy cap tai: https://doi.org/10.1057/pol.2012.12,
truy cap ngay 20/8/2025.

3 Bernadette Mcsherry, Miriam Cullen (2007), The Criminal Justice Responseto Trafficking in Persons:
Practical Problems with Enforcement in the Asia-Pacific Region, GlobalChange, Peace & Security:
formerly Pacifica Review: Peace, Security & Global Change, Vol. 19:(3), pp. 205-220. Truy cap tai:
https://doi.org/10.1080/14781150701599382, truy cap ngay 19/8/2025.

4 Blue Dragon (2024), Human trafficking in post-covid VietNam: New trends in trafficking in persons, and
solution-oriented interventions. Truy cap tai: https://www.bluedragon.org/wp-content/uploads/2024/03/
Human-trafficking-in-post-Covid-Vietnam.pdf, truy cap ngay 16/8/2025.
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trong Lu4t Phong, chong mua ban ngudi nim 2024 1a phu hop véi tiéu chuan quéc té
vé quyén ctia nan nhan va thuc tién vé loai toi pham nay tai Viét Nam.

Thir hai, vé k¥ thuat 1ap phap, Luat Phong, chéng mua ban ngudi nim 2024 da
tach quyén va nghia vu thanh hai ndi dung riéng biét. Viéc tach thanh hai muc dbi véi
quyén, nghia vu cia nan nhén tao ra sy nhan thirc 16 hon ddi voi cac chu thé co lién
quan, dong thoi phu hop v6i nguyén tic duoc khuyén nghi bai Lién hop quc vé viée
cung cép su bao vé va ho tro khong phuy thudc vao viéc nan nhan co san long hop tac
v6i cac co quan tu phap hinh su hay khéng®, bd cuc néu trén s& gitp nan nhan khong
hiéu 1am rang can phai dap tng nghia vu thi méi nhan duoc quyén, loi ich twong tmg.
Pong thoi, cach b tri diéu luat néu trén ciing phu hop véi nguyén tic 1y nan nhan
lam trung tam, tao su théng nhét va dinh huong nhan thic ddi voi can bo thuc thi phap
luat, thong 1¢ chung khi thiét ké cac didu luat lién quan dén quyén, nghia vu cta Viét
Nam. Trén thyc té, nghién ctru cia Rachel J. Wechsler da chi ra van dé “cong cy hoa”
nan nhan trong qué trinh xir Iy vu 4n mua ban nguoi ® budc ho phai hop tic véi co
quan thyuc thi phap luat dé nhan duoc su tiép can vé quyén, bién phap hod trg, mot phﬁn
Iy do cua tinh trang nay dén tir quy dinh phap luat khong cé su phan dinh giita quyén
va nghia vu cua Luat Phong, chéng mua ban nguoi nam 2011,

Thir ba, Luat Phong, chong mua ban ngudi nam 2024 da bd sung mot sé quyén
cia nan nhan dap ung tiéu chuan qudc té vé van dé nay. Piéu 6 Luat Phong, chéng
mua ban ngudi nim 2024 di quy dinh cac quyén méi nhu: Quyén duoc thong tin vé
quyén loi hop phap; Quyén tir chdi nhan hd tro; Quyén tir chdi bién phap bao veé;
Quyén duoc bao vé bi mat théng tin, dir liéu vé doi séng riéng tu, bi mat c& nhan, bi
mat gia dinh, noi cu trd, noi lam viéc va thong tin khac theo quy dinh cua phép luat.
Cac quyén méi duoc bo sung cho thiy nguyén tic lay nan nhan lam trung tam ting
bude duoc 1ong ghép vao hé théng phap luat phong, chong mua ban ngudi, ciing nhu
khiang dinh quan diém vé bao vé cic quyén con nguoi co ban cua nan nhan cua Viét
Nam. Nhu d3 dé cap, viéc bo sung cac quyén mai cho thiy Luat Phong, chdng mua ban
ngudi nim 2024 da tiép can céc tiéu chuan qudc té vé van dé nay, Piéu 6 (2) Nghi dinh
thu Parlemo quy dinh nan nhan dugc “thdng tin thich hop vé tda &n va thu tuc hanh
chinh”, b6 sung quy dinh vé quyén duoc thong tin cho thay sy tich cuc cua Viét Nam
trong thuc hién nghia vu thanh vién ctia Nghi dinh thu.

5> OHCHR (2010), Recommended Principles and Guidelines on Human Rights and Human Trafficking:
Commentary, p.145; OHCHR (2014), Human Rights and Human Trafficking: Fact Sheet No. 36, p.14.

6 Rachel J. Wechsler (2022), Victims as Instruments, Washington Law Review 507 (2022). Truy cap tai:
https://scholarship.law.missouri.edu/facpubs/1024, truy cap ngay 16/8/2025.
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Déi vé6i quyén tir chdi nhan hd trg va quyén tir chdi bién phap bao vé. Tiéu chuan
vé quyén con ngudi trong phong, chéng mua ban ngudi ghi nhan: “Mgt nguyén tdic
nhan quyén quan trong lim co sé cho viéc bao vé va hé tro nan nhédn budn nguoi 1a
Viéc bdo vé va hé tro dé phai dia trén sw dong ¥ ¢6 hiéu biét va ngn nhan khong nén
bi ép bugdc hodc bi ép bugc phdi nhdn bdt ky dich v ndo’”. Do dé, viéc bo sung ghi
nhan quyén ty quyét nhu vay phd hop véi cach tiép can lay nan nhan 1am trung tam va
c4c tiéu chuan nhan quyén hién dai, nham dam bao sy twong thich giita quy dinh phap
luat Viét Nam véi céc tiéu chuan vé quyén con ngudi trong phong, chéng mua béan
ngudi, dac biét 1a nguyén tic khong gay tén hai duoc khuyén nghi bai Lién hop qudc.
Diéu 14 (6) Cong udc ASEAN vé Phong, chong mua ban ngudi, dac biét 1a phu nit va
tré em quy dinh vé nghia vu bao vé bi mat thong tin ctia nan nhan, vai tu cach 1a thanh
vién ciia Cong udc viéc Viet Nam luat hda quyén nay nham dam bao nghia vu ciia Nha
nuéc trong bao vé nan nhan. Nhin chung, cac quyén mai bd sung cho thiy quan diém
tén trong, bao vé va bao dam quyén con nguoi cia nan nhan bi mua ban, su chuyén
huéng trong tu duy phong, chéng mua ban ngudi, cling nhu tao co sé phap ly viing
chac, rd rang cho nan nhan trong viéc thyc thi cac quyén phép Iy ciia minh. Bén canh
d6, Luat Phong, chong mua ban ngudi nam 2024 con bd sung mot s6 quyén nhu:
quyén duoc cap gidy to, tai liéu xac nhan 1a nan nhan; cac quyén khéac theo quy dinh
cua phap luat nham lap day khoang tréng trong quy trinh hd trg nan nhan va quy dinh
mang tinh chat mé nham tao su linh hoat cho luat chuyén nganh.

Thit i, mé rong pham vi va chi tiét hda noi dung mot s quyén. B4i vai quyén
duoc yéu cau bao vé tai diém a khoan 1 Diéu 6 Luat Phong, chéng mua ban ngudi nim 2024
dd mo rong pham vi cha thé dugc bao vé bao gom “ngudi than thich” cua nan nhan,
ddng thoi maé rong pham vi bao vé ngoai tinh mang, stc khoe, danh duy, nhan pham, tai
san con c6 cac quyén va loi ich khac lién quan dén viéc phong, chong mua ban ngudi.
Bao vé 12 mot phan cua chinh sach toan dién phong, chéng mua ban ngudi®, tuy nhién,
trong Luat Phong, chéng mua ban ngudi 2011 pham vi bao vé chi p dung dbi véi nan
nhan diéu ndy dan dén viéc nhitng ké budn nguoi cd thé sir dung nguoi than thich cua
nan nhan gay &p luc, de doa d6i vai ho. Thuc té cho thdy da s6 nan nhan tré vé véi tam
ly hoang loan, lo so bi tra thii sau khi hop tac véi co quan chirec niang®, do vay viéc mé

" OHCHR (2014), Recommended Principles and Guidelines on Human Trafficking and Human Rights,
Guideline 6.

8 Tién trinh Bali (2015), Hwéng dan chinh sach vé nhén dién nan nhdn buén nguoi, tr.12.

9 Bo CoOng an (2023), B4o cao so 240/BC-BCA Vé danh gid tic dong cua chinh sdch trong dé nghi xay
ding dir &n Ludt Phong, chong mua bdn ngueoi, tr.5.
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rong ddi twong duoc bao vé nham hudéng téi dam bao quyén cia nan nhin va ngudi
than thich cua ho, cling nhu hd tro tot hon cho cong tac diéu tra, xt Iy toi pham. Ngoai
ra, viéc mé rong pham vi bao vé ddi véi “cac quyén va loi ich khac lién quan dén viéc
phong, chdng mua ban ngudi” 14 mot quy dinh mang tinh chat mo, bao dam su linh
hoat trong ap dung phéap luat, tao duoc su théng nhat gitta luat chuyén nganh va cac
van ban phap luat khac c6 lién quan. D4i véi quyén dugc hd trg, day 1a mot nhom cac
bién phap nham bao dam phuc hdi, tai hoa nhap d6i véi nan nhan, luat méi da mé rong
pham vi hd trg, bén canh cac hinh thirc da dugc quy dinh trong Luat Phong, chéng
mua ban nguoi nam 2011 14 hd tro nhu cau thiét yéu, di lai, thm ly, phap 1y, hoc nghé,
tro cap kho khan va vay vén, Luat Phong, chdng mua ban ngudi nam 2024 bo sung thém
cac hinh thuc hd tro vé phép luat, tro gitp phép ly, phién dich, tu van tao diéu kién dé
c6 viéc lam. Viéc bo sung quyén tro gitp phap Iy tao sy théng nhat gitra Luat Phong,
chéng mua ban nguoi Vi cac luat lién quan nhu Luat Tro gitp phap 1y nam 2017 vé
dbi twong duoc tro gilp phap 1y, bén canh d6 hudng toi hd tro nan nhan tiép can
cong ly trong vu 4n mua ban ngudi Vi trén thuc té c6 téi 32,7% nan nhan c6 trinh 46
hoc van thap, 80% nan nhan & cac ving ndng thén, ving sau, ving xa c6 hoan canh
kho khan't. B4i véi quyén tro gidp phién dich xuat phét tir thyc té nan nhan bi mua
ban cd thé 1a nguoi dan toc thiéu sd, ngudi nude ngoai do d6 ho can sy tro gilp vé
ngdn ngit trong qua trinh hd trg, bao vé tién t6 tung hinh sy, Luat Phong, chong mua
ban nguodi nam 2011 chwa quy dinh van dé nay, luat méi da bo sung nham xo0a bo
khoang trong trong quy dinh phap luat. Quy dinh vé hd tro phién dich ciing nham cu
thé hoa nguyén tic “Bdo dam Nan nhdn, ngueoi dang trong qud trinh xdc dinh 12 ngn
nhén dwoc sir dung ngbn ngi ma ho ¢ thé hiéu duwoc... ”*2. Bbi véi hd tro tu van tao
diéu kién dé c6 viéc 1am, xuét phét tir thuc té viéc trg cap, cho vay vén chua giai quyét
duoc tan gc nguyén nhan dan dén viéc bi mua ban, theo bao cdo cua Bo Cong an tinh
trang thiéu viéc 1am 12 mét trong nhitng nguyén nhan co ban dan dén mua ban nguoil?,
do vay tu van tao diéu kién c6 viéc 1am ddi véi nan nhan s& gop phan ngan ngira ho tai
bi mua ban.

10 |_yat Phong, chéng mua ban ngudi nam 2024 Piéu 6.1 b sung dbi twong duogc trg gidp phép ly bao gom:
Nan nhén, nguoi dang trong qua trinh xac dinh Ia nan nhan cta hanh vi mua ban nguoi va nguoi dudi
18 tudi di cung theo quy dinh cua Luat Phong, chéng mua ban nguoi.

11 Bg Cong an (2021), B&o cao sé 520-BC/BCA Tang két 09 nam thi hanh Ludt Phong, chéng mua ban
nguoi nam 2011, tr.18.

12 Khoan 7 Diéu 4 Luat Phong, chong mua ban ngudi nam 2024,

13 By Cong an (2021), tldd, tr.15.
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3. Mot s6 thuan lgi va thach thikc trong viéc thwe thi quy dinh vé quyén cia nan
nhan bi mua ban theo Luat Phong, chéng mua bin ngudi nim 2024

Nhin chung, nhimg quy dinh méi va sira doi vé quyén ciia nan nhan bi mua ban
da tang cuong dang ké ning luc phap ly cua cha thé nay, thé hién manh mé& cam két
cua Viét Nam vé nghia vu thanh vién cua cac van ban quéc té vé phong, chéng mua
ban ngudi, ciing nhu trong cudng su twong thich cia quy dinh phap luat quéc gia véi
c4c tiéu chuan qudc té vé quyén cua nan nhan bi mua ban. Nhitng quy dinh méi, sta
ddi trong Luat Phong, chéng mua ban ngudi nim 2024 vé quyén cua nan nhan co thé
coi 1a mot budce tién bo Ion trong tu duy 1ap phéap cua Viét Nam thé hién quan diém
“lay nan nhan 1am trung tim” trén co s& phuong phéap tiép can dya trén quyén con
ngudi, tién bo trong quy dinh phap luat cé thé dan dén sy chuyén bién tich cuc, thanh
cong trong thuc tién phong, chéng mua ban nguoi. Tuy nhién, dé danh gia duoc nhing
thuan loi di véi viée thi hanh cac quy dinh méi trén thuc té, tac gia dua trén cac co
so: (1) Cam két chinh tri cua Viét Nam trong bao vé quyén con ngudi néi chung va
quyén cua nan nhan bi mua ban néi riéng; (2) Su nhat quan va hoan thién cua chinh
sach vé phong, chéng mua ban nguoi; (3) Su tién bo trong k¥ thuat 1ap phap duoc thé
hién trong Luat Phong, chéng mua ban nguoi nim 2024; (4) Su gia tang nhan thic xa
hoi vé mua ban nguoi néi chung va nan nhan bi mua ban néi riéng; va (5) Thiét lap co
ché bao vé va giam sat quyén con ngudi. Viéc phan tich theo cac tru cot néu trén co
thé cho phép l1am ré méi quan hé nhan - qua giita yéu té chinh sach, phap luat va hiéu
qua bao vé quyeén.

Thet nhdt, Viét Nam ¢ cam két chinh tri manh mé ddi voi viéc thuc hién nghia
vu qudc té trong bao dam quyén con ngudi ndi chung va quyén cia nan nhan bi mua
ban noi riéng. Piéu nay duoc thé hién thdng qua viéc Viét Nam da tham gia rat sém
vao cac didu wéc vé nhan quyén4, ciing nhu cac van ban phap luat quéc té vé phong,
chéng mua ban ngudi hoic lién quan cac hinh thic bdc 16t hién dai'®, bén canh do,
Viét Nam con tham gia cac hiép dinh song phwong, da phuong, sang kién khu vuc vé
phong, chdng mua ban nguoi'®. Su tham gia da dang vao cac cam két chinh tri cua

14 \/i dy nhu: Tuyén ngdn qudc té vé nhan quyén 1948, Cong wéc qudc té vé cac quyén dan su, chinh
tri 1966, Cong wéc vé cac quyen kinh té, xa hoi va van hda 1966, Cong wdc vé quyén tré em 1990...

15 Cong wéc vé& phong, chong toi pham c¢6 to chirc xuyén qudc gia 2000, Cong udc ASEAN vé phong,
Chéng budn ban ngudi dac biét 1a phu nir va tré em 2015, Nghi dinh thu Palermo bd sung Cong udc TOC
ve phong, Chong budn ban nguoi dac bigt la phu nix va tr¢ em 2000, Nghi dinh thu b6 sung Cong wdc Lién
hop quoc ve quyén tré em vé mua ban tré em, mai ddm va véan hoa pham khiéu dam treé em (Vlet Nam phé
chuan nam 2001), Cong wéc ILO sé 29 vé lao dong cudng birc va Cong wdc sb 105 vé& xda bo lao dong
cudng bic (hoan tit vao nam 2020).

18 Vigt Nam khang chi phé chuan ACTIP ma con tham gia xay dung Ké hoach hanh dong ASEAN chéng
mua ban ngudi, phdi hop cung cac nuéc ASEAN trao doi thong tin, din do toi pham va hd trg h01 huong
nan nhan. Viét Nam ciing nam trong Sang kién Bo truong cac nuéc Tiéu ving sdng Mekong vé phong
chéng mua ban ngudi (COMMIT).
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Viét Nam c6 tac dong tich cuc trong viéc dinh hinh va chuan muc hda phap luat quéc
gia hudng toi tiép can chuan muc quéc té trong van dé quyén con ngudi ndi chung va
quyén caa nan nhan bi mua ban néi riéng’. Qua nhiing quy dinh méi vé quyén cua
nan nhan bi mua ban c6 thé thay cac cam két quéc té da dinh hudng cho Viét Nam dwa
ra cach tiép can méi nhan dao hon, phit hop véi xu huéng quéc té coi nan nhan 1a cha
thé can duoc bao vé, thay vi chi tap trung tring phat t6i pham. Bén canh do, sy tham
gia sau, rong vao cac cam két qudc té con dit ra nghia vu bao cdo va ra soat dinh ki
qua d6 thuc day Viét Nam lién tuc hoan thién phap luat n6i chung va phap luat vé
quyén cua nan nhan bi mua ban noi riéng. Viéc tham gia cac cam két quéc té ciing mo
ra co hoi dé Viét Nam huy dong hd tro ki thuat, tai chinh tir cac té chie qudc té va doi
tac phét trién, qua d6 nang cao ning lyc qudc gia trong phong chéng mua ban ngudi va
bao vé nan nhan, trén thuc té di co nhiéu to chic, qudc gia tham gia vao viéc hd trg
Viét Nam trong phong, chéng mua ban nguoi nhu UNDOC! hoic d6i tdc song
phuong nhu Chinh phu Uc theo chuong trinh ASEAN-Australia Counter Trafficking
(ASEAN-ACT) kéo dai 2018-2028. Nhin chung, cac cam két quéc té da dinh hudng
cho Viét Nam xay dung md hinh bao vé nan nhan toan dién. Tir chinh sach dén thuc
tién, trong tam la trao tra lai quyén va pham gia cho nhiing nguoi ting bi xam hai bai
t6i pham mua ban nguoi. Céc to chicc qudc té nhw OHCHR, UNODC va cac dbi tac
song phuong thuong xuyén hd tro ki thuat dé Viét Nam thyc thi day di hon nguyén
tac “lay nan nhan 1am trung tdm” trong hoat dong phong, chéng mua ban ngudi.

Thet hai, viéc thuc thi quy dinh vé quyén cua nan nhan bi mua béan c6 nén tang
viing chac vé chinh sach. Dbi véi cac loai t6i pham xam pham quyén con ngudi, dic
biét 14 toi pham mua ban ngudi quan diém nhat quan cua Viét Nam 1a “Tich cuc tan
cong, tran ap cac loai téi pham, nhdt 14 téi pham c6 té chizc xuyén quac gia; téi pham
loi dung thién tai, dich bénh; ... t3i pham xam pham tinh mang, sizc khée, nhan phdm,
danh dir con nguoi, téi pham mua bdn nguoi, xam hgi tré em... 2. Bi voi nan nhan
bi mua ban, Chinh phu dit muc tiéu bao dam hd trg, giai ciru, X4c minh va bao vé nan
nhan kip thoi theo quy dinh phap luat, cling nhu bao dam nguyén tic lay nan nhan Iam

17 Nguyén Ngoc Hoi (2023), Béio ddam va thiic day quyén con nguoi 1a chii triwong nhat quan cua Viét Nam,
Tap chi Quéc phong toan dan, truy cap tai https:/tapchigptd.vn/vi/phong-chong-dbhb-bao-ve-vung-chac-
nen-tang-tu-tuong-cua-dang/bao-dam-va-thuc-day-quyen-con-nguoi-la-chu-truong-nhat-quan-cua-viet-
nam/21167.html, truy cip ngay 16/8/2025.

18 UNDOC (2009), VietNam office - Overview, truy cap tai https://www.unodc.org/roseap/en/vietnam/
overview.html, truy cap ngay 20/8/2025.

19 B Chinh tri (2021), Két ludn so 13-KL/TW vé tiép tuc thuc hién Chi thi s¢ 48-CT/TW ngay 22/10/2010
cia Bg Chinh trj khoa X vé tang cuong suw lanh dao cia Pang doi véi cong tac phong, chong tgi pham
trong tinh hinh mdi. Truy cap tai: https://tulieuvankien.dangcongsan.vn/he-thong-van-ban/van-ban-cua-
dang/ket-luan-so-13-kltw-ngay-1682021-cua-bo-chinh-tri-ve-viec-tiep-tuc-thuc-hien-chi-thi-so-48-cttw-
ngay-22102010-cua-bo-chinh-7751, truy cap ngay 22/8/2025.
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trung tAm, cling nhu du tu co s¢ Vat chat, tai chinh dé tao tién dé bao dam hd tro thyuc
chat d6i voi nan nhan®. Bén canh d6, Viét Nam da ban hanh Chuong trinh phong,
Chéng Mua ban nguodi giai doan 2021-2025 va dinh hudng dén nam 2030 (ban hanh
theo Quyét dinh 193/QD-TTg ngay 9/2/2021) nham phdi hop lién nganh trong phong
ngtra, dau tranh va hd tro nan nhan, c6 thé thay hé thdng chinh séch - phap luat hién
hanh cua Viét Nam trong linh virc phong chdng mua ban nguoi vé co ban 1 nhat quan
va tuong d6i hoan thién?, dic biét trén phuong dién bao dam quyén cua nan nhan. Sw
nhat quan thé hién qua viéc phap luat Viét Nam phu hop véi cac chuan muc quéc té va
lién tuc duoc cap nhat (dién hinh Ia Luat Phong, chéng mua ban ngudi nam 2024) dé
lap day nhitng khoang tréng cua luat cii. Tinh hoan thién con dugc minh chiing bang
viéc khung phap Iy bao quat toan bo qué trinh tir phong ngtra, bao vé dén hé tro nan
nhan, vai cac ché do hd trg da dang tir vat chat dén tinh than, tir ngan han dén dai
han?, day ciing 13 co s& dé thiét ké cac chuong trinh hd trg nham trao quyén thyuc chat
cho nan nhan mua ban nguoi.

Thet ba, sy tién bo vé k¥ thuat 1ap phap caa Viét Nam, Luat Phong, chéng mua
ban nguoi ndm 2024 sir dung ngdn ngir phép 1y theo hudng dé cao quyén con ngudi va
quyén nan nhan, rd rang va chi tiét hon dang ké so véi Luat Phong, chdng mua ban
ngudi nam 2011. Ngay trong cic nguyén tic chi dao (Piéu 4), luat da bo sung nhiing
nguyén tic quan trong nhan manh cach tiép can “liy nan nhan lam trung tim” va “bao
dam binh dang gi¢i”. Luat quy dinh phai ton trong, bao vé quyén va loi ich hop phap
cta nan nhan va nguoi dang trong qua trinh xac dinh la nan nhan, bao dam ho dugc st
dung ngdn ngit ma ho hiéu va duogc hd trg phli hop voi tin ngudng, do tudi, gisi tinh,
sic khoe, dac diém ca nhan . Pay 1a nhiing tuyén bd nguyén tic c6 y nghia dinh hudng
toan bo viéc thi hanh luat, thé hién tu duy 1ap phap tién bo coi trong yéu t nhan vin va
nhu cau dac thi cua nan nhan. Bén canh d6, Luat Phong, chdng mua ban ngudi nam 2024
cling da@ minh thi cac khai ni¢m phap 1y nhu khai niém “Mua ban nguoi”, “Vi muc
dich vo nhan dao”... khic phuc nhitng han ché con ton tai trong Luat Phong, chdng
mua ban ngudi nam 2011, cling nhu st dung ngén nglr hudng toi loai bo sy ky thi,

20 Chinh phu (2020), Quyét dinh s6 193/0P-TTg phé duyét Chucong trinh phong, chong mua ban nguoi giai
dogn 2021 - 2025 va dinh hwong dén nam 2030, tr.2. Truy cap tai: https:/chinhphu.vn/?pageid
=27160&docid=202653&tagid=7&type=1, truy cap ngay 20/8/2025.

2l Le Thi Hong Luong, Caitlin Wyndham (2022), What We Know about Human Traffickers in Vietnam,
Anti-Trafficking Review, issue 18, 2022. Truy cép tai: https://doi.org/10.14197/atr.201222183, truy cap
ngay 16/8/2025.

22 Ph(ic Quan (2024), Bé sung ché d@é hé tro ngn nhan b; mua ban, Bao Nhan dan dién ta. Truy cap tai:
https://nhandan.vn/bo-sung-che-do-ho-tro-nan-nhan-bi-mua-ban-post805599.html, truy cap ngay 18/8/2025.
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hinh sy hoa d6i v6i nan nhan, diéu ndy thé hién budc tién 16n vé nhan thic phap ly,
chuyén tir cach nhin truyén théng (c6 thé tring phat nan nhan vi vi pham phép luat
nhu nhap canh trai phép, hanh nghé mai dam...) sang cach nhin nhan dao xem ho 1a
ngudi bi hai can hd trg hon 1a toi pham. Tém lai, ngdn ngit va k¥ thuat 1ap phép trong
Luat Phong, chéng mua ban ngudi nim 2024 da chuyén bién theo huéng “liy nan
nhan lam trung tdm”, bao vé téi da quyén va lgi ich cua ho. Su thay dbi nay phan anh
xu thé chung cua phép luat quéc té va khu vic vé phong chéng mua ban ngudi, nhan
manh rang viéc chong toi pham phai song hanh véi cham lo, phuc hdi cho nan nhan -
dbi twong chiu ton thwong nang né tir toi pham.

Thet @, nhan thirc vé mua ban ngudi néi chung va quyén cia nan nhan bi mua
ban ndi riéng trong nhimg nim qua di gia ting dang ké day l1a diéu kién dé thyuc hién
quy dinh v& quyén cua nan nhan trén thuc té. Pay 1a két qua tich cuc tir céng tac tuyén
truyén trong qué trinh thi hanh Luat Phong, chong mua ban nguoi nam 2011, theo
thong ké cua Bo Lao dong, Thuong binh va X4 hoi tir thang 6/2013 dén thang 6/2019
ca nudc da co hon 1 triéu cudc tuyén truyén vé mua ban ngudi va hd tro nan nhan voi
41,5 triéu luot tham gia; 1.500 cudc tap huan véi 132.864 luot tham gia, bén canh do
c6 hang triéu tai liéu tuyén truyén duoc phd bién dén cong dong?. Cong tac tuyén
truyén sau, rong di vao thuc chit di gop phan gia ting nhan thic cua cong dong veé
mua ban ngudi va quyén caa nan nhan bi mua ban, diy 1a co s nhan thac cho viéc
thuc hién cac quy dinh cua Luat Phong, chéng mua ban ngudi nam 2024 vé quyén cua
nan nhan.

Thet ndm, co ché bao vé va giam sét thuc hién quyén con ngudi tai Viét Nam da
hinh thanh, phét trién véi sy tham gia cua toan b hé thdng chinh tri (Qudc hoi, Chinh
pht, Toa an nhan dan, Vién kiém sat nhan dan, Mat tran t6 quéc), diéu ny sé bao dam
c4c quyén con nguoi duoc bao vé, thuc hién trén thyc té trong d6 co quyén cia nan
nhan bi mua ban. Trong linh vuc phong, chéng mua ban ngudi, tai Viét Nam d3 hinh
thanh co ché phdi hop cong - tu trong bao dam quyén ciia nan nhan vai nhiéu du an hd
trg tir cac t6 chirc x4 hoi nhur nha Nhan Ai ¢ Lao Cai, nha Mo & An Giang duoc tai tro
boi t6 chiic NGO T6 chirc Vong tay Théi Binh véi co ché hd trg toan dién tir khi tiép
nhan dén khi tao cong viéc 6n dinh da nhan duoc két qua tich cuc, dang khich 1624,

22 B Lao dong, Thuong binh va X hoi (2020), B&o céo sé 142/BC-LDTBXH vé Tong két thi hanh Ngh;
dinh sé 09/2013/NP-CP ngay 11/01/2013 ciia Chinh phui quy dinh chi tiét thi hanh mét sé diéu cuia Ludt
Phong, chong mua bdn ngueoi, tr.3.

24 Bo Lao dong, Thuong binh va Xa hoi (2020), tldd, tr.5-6.
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Bén canh thuan lgi néu trén viéc thyc thi nhitng quy dinh méi, sira dbi, bd sung
vé quyén cua nan nhan trong Luat Phong chéng mua ban nguoi ndm 2024 ciing s& gap
nhitng thach thirc nhét dinh, nhu:

Thet nhat, vin dé ning lyc thé ché thuc thi quyén cia nan nhan. Nhu d3 phan tich
Luat Phong, chdng mua ban ngudi nim 2024 di co tién bo 16n vé quyén caa nan nhan
bi mua ban, trong d6 c6 van dé tiép can dua trén quyén con ngudi ddi véi nan nhan,
tuy nhién viéc thuc thi quyén cua cha thé ndy c6 thé gap phai khoang cach rat 16n gitra
quy dinh phéap luat va thuc tién thi hanh do phu thudc vao kha ning bao dam quyén tir
phia nha nuéc théng qua cac thé ché. bic biét, viéc bao dam quyén cua nan nhan bi
mua ban doi hoi sy phdi hop déng bo gitta cac co quan ban nganh tir qua trinh tiép
nhan, giai cu nan nhan cho dén khi ho tai hoa nhap cong dong. Viét Nam da ban hanh
“Chuong trinh phong, chéng mua ban nguoi giai doan 2021-2025 va dinh huéng dén
nam 20307, theo d6 hinh thanh hé thong phan &ng cé sy tham gia ciia nhiéu bén lién
quan bao gém cac co quan Chinh phu va nhirng té chirc phi chinh phu (NGOs), quéc
té nham dat duoc muc tiéu vé vé truyén thong, diéu tra, xét xir va dic biét nhan manh
nguyén tic “lay nan nhan lam trung tAm” trong moi hoat dong hd tro®. Tuy nhién, van
tén tai mot “khoang cach nhan thirc” déng ké gitra cam két “lay nan nhan 1am trung
tam” trén gidy to va nang lyc thuc thi cua hé thong. Mic du cac van ban phap luat va
chuong trinh quéc gia déu nhan manh nguyén tic nay, cac bao cao doc 1ap lai chi ra
nhitng thiéu sot trong viéc xac dinh va hd trg nan nhan thiéu nhat quan va hiéu qua.
Trong tdm cua nhiéu can bo tuyén dau van nghiéng vé viéc xa Iy mot “vu &n hinh sy”
hon 14 &ng pho véi mot “khing hoang nhan dao”. Sy thiéu hut nhan vién cong tac xa
hoi dugce dao tao chuyén nghiép vé sang chan tam ly 1a mot minh ching rd rang cho
khoang cach nay, cho thay hé théng can nhiéu hon 1a cac van ban phap quy dé thyuc sy
tré nén nhan van va hiéu qua?®. Bén canh d6, mang ludi dich vu hd tro “ba diém cham”
dbi vé6i nan nhan bi mua béan bao gom: (1) Tiép nhan, hd tro ban dau; (2) HS tro phuc hdi,
chuan bj cac diéu kién dé hoa nhap cong dong; va (3) HS trg hoa nhap cong dong?’ vé
ly thuyét khé toan dién nhung trén thuc té lai c6 sy “phan manh” rd rét. Bén canh do,

25 Chinh phii (2021), Chuong trinh phong, chong mua ban nguwoi giai dogn 2021-2025 va dinh huéng dén
nam 2030. Truy cap tai: https://chinhphu.vn/?pageid=27160&docid=202653&tagid=7&type=1, truy cap
ngay 20/8/2025.

% Pai st quan Hoa Ky (2021), Bdo cdo tinh hinh budén nguoi nam 2021(TIP Report), truy cap tai
https://vn.usembassy.gov/vi/2021-tipreport/, truy cap ngay 20/8/2025.

27 B) Lao dong, Thuong binh va X hoi (2013), Thong tu s6 35/2013/TT-BLDTBXH ngay 30/12/2013,
Hudng dan thi hanh mot s6 diéu cua Nghi dinh s6 09/2013/NB-CP ngay 11/01/2013 cua Chinh pha quy
dinh chi tiét thi hanh mot sb diéu cua Luat Phong, chdng mua ban ngudi.
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s chénh léch 16n vé chat lwong va kha niang tiép can dich vu hd tro giita cac ving
mién, dac biét 1a gitra cac dich vu do cac NGOs cung cap va dich vy hd tro do co quan
cd thAm quyén dam nhiém?. Trong khi cac to chic quéc té c¢d su chuyén nghiép
nhung bi han ché vé pham vi tiép can, nén mot sé luong nhat dinh nan nhan ty trg vé
(Khoang 60% s6 nan nhan theo uéc tinh cuia IOM?) chwa nhdn dwoc su hd tro day du
hodc khong nhan duoc hd tro tir mang ludi dich vu. Thuc té cho thiy qué trinh thyc thi
Luat Phong, chéng mua ban nguoi ndm 2011 di c¢6 7.356 nan nhan duoc tiép nhan,
x&c minh, giai ctu® nhung chi c6 2.961 nan nhan trong sé d6 duoc nganh Lao dong -
Thuong binh va x hoi tiép nhan, hd trg®L. Do d6, viéc thuc thi quyén caa nan nhan bj
mua ban theo quy dinh cua Luat Phong, chéng mua ban ngudi nam 2024 s& gap nhiing
kho khan nhét dinh dén tir nang luc thyc thi dén tir hé thong phan tng va mang ludi
dich vu hd trg ddi v&i nan nhan bi mua ban.

Thet hai, kho khian dén tir phia nan nhan bi mua ban. Cac nghién ciru da chi ra
rang nan nhan bi mua ban khi duoc giai cu hoic tré vé thuong mang tam Iy e ngai
hop tac Vi co quan chire nang do so tra thi hodc bi sang chan vé mat tam Iy, tham chi
mét s6 nan nhan thiéu su tin tudng vao nang luc bao vé cua co quan c6 tham quyén2.
Chinh diéu nay tao ra rao can rat Ion cho viéc hién thuc héa quyén caa nan nhan bi
mua béan trén thyc té, khi chinh chu thé cua quyén lai tir chdi cac quyén phap Iy ma
minh duoc trao. Bén canh d6, nhiéu nghién ctu d4 chi ra rang, quan diém vé nhan
pham va dinh kién x& hoi chinh 1a rao can khién nan nhan ty khong thira nhan minh 1a
nan nhan bi mua ban hoic tron tranh su tiép can, hd tro cia mang ludi dich vy, dic
biét 1a dbi v&i nhdm nan nhan nit bi mua ban vi muc dich mai dam, két hon cudng
birc®, chinh diéu nay lam giam kha ning hién thuc héa quyén ciia nan nhan. Van dé
nay lai c6 lién quan mat thiét dén doi ngil tuyén dau, tiép xdc vaéi nan nhan can dugc
dao tao chuyén nghiép vé tam ly va mua ban nguoi dé nam bat tam ly tao su tin tuong
d6i véi co quan thuc thi phép luat.

28 Pai str quan Hoa Ky (2021), Tldd.

29 |OM Viet Nam (2011), Programme Assessment and Support for Policy Development in Return and
Reintegration of Victims of Trafficking, truy cap tai https://viethnam.iom.int/en/programme-assessment-and-
support-policy-development-return-and-reintegration-victims-trafficking, truy cap ngay 20/8/2025.

30 By Cong an (2020), Tldd, tr.16.

31 Bo Lao dong, Thuong binh va X3 hoi (2020), tldd, tr.5.

32 Tién trinh Bali (2015), Huéng dan chinh sach vé bao vé nan nhdn buén nguoi, tr.5.

3 Duong Kim Anh, Rachel Simon-Kumar (2017), Dignity and Human Trafficking Policy in Vietnam:
Deconstructing Gender, trong Human Dignity: Establishing Worth and Seeking Solutions (Edward Sieh,
Judy McGregor cha bién), Palgrave Macmillan UK, truy cap tai https:/link.springer.com/chapter/
10.1057/978-1-137-56005-6_10, truy cap ngay 20/8/2025.
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Thet ba, thiéu ngudn luc vat chat dé hién thuc hoa cac quyén cua nan nhan trén
thue té. Khé khin nay duoc cac co quan ¢ tham quyén nhan dinh thong qua thyc tién
thi hanh Luat Phong, chéng mua ban ngudi nam 2011, mudn hién thuc héa cac quyén
ctia nan nhan nhat 12 quyén hd trg can mot ngudn luc vat chat 16n dau tu vao cac co sd
x4 hoi, vay vén, trg cap, hoc nghé... ddi v6i nan nhin nhung trén thuc té nguon luc
danh cho céng tac hd trg con thap, chua dam bao quyén cia nan nhan3*. Bén canh do,
theo quy dinh cua Luat Phong, chéng mua ban ngudi ndm 2024 pham vi hd trg, bao vé
duoc mé rong, day 13 mot budc tién nhung ciing 1a mot thach thuc trén thuc té, viéc
ma rong pham vi déi twong nhan hd trg din dén van dé gia tang chi phi cho hoat dong
nay. Trén thuc té, kinh phi danh cho cong tac phong, chéng mua ban nguoi cua Viét
Nam gia ting theo tirng nam nhung chi phi hd trg, dic biét 1a hd tro tai chinh hién nay
van thap chua thyc sy dap @ng nhu cau cia nan nhan. Dé giai quyét van dé nay co thé
huéng dén moé hinh quy xa hoi hda nham huy dong ngudn luc tir cong dong, ting
cudng hop tac cdng - tu trong hd tro nan nhan.

Thit ndm, rao can vé quy dinh phéap luat ddn dén kho khan trong thuc thi quyén
ctia nan nhan. Mot sé quyén caa nan nhan phu thudc nhiéu vao hoat dong tb tung hinh
su doi véi nguoi pham toi (vi du quyén bdi thuong) hodc cac luat khac ngoai Luat
Phong, chéng mua ban ngudi nhu quyén dwoc bao vé. Tuy nhién, viéc thuc hién cac
quyén nay trén thuc té gap nhiéu khé khin do khoang tréng vé mat phap ly, thu tuc
rudm ra kho &p dung, viéc khdng tach bach giira hd trg dbi véi nan nhan va diéu tra vu
an trong nhiéu truong hop dan dén viéc “cong cu hoa” nan nhan, anh huéng nghiém
trong dén viéc thu huong quyén ddi véi ho. Vi du nhu quyén duoc boi thudng can phai
chd ban &n caa Toa 4n va qué trinh thi hanh an tiéu tén kha nhiéu thoi gian, trong mot
s6 truong hop néu van dé bodi thuong chuyén thanh vu an dan sy thi thoi gian cho doi
cang gia tang, nan nhan gap thém rao can tur viéc thu thap ching cir ching minh thiét
hai cia minh do tinh chit caa an dan su.

4. Két luan

Duéi goc do tiéu chuan vé quyén con ngudi doi véi nan nhan bi mua ban, Luat
Phong, chéng mua ban ngudi nam 2024 thé hién su diéu chinh dang ké trong phap luat
cua Viét Nam nhim ting cudng bao vé quyén con ngudi, trong d6 quyén cua nan nhan
bi mua ban dugc x4c lap rd rang va ddy di. V6i quan diém ldy nan nhan lam trung tam
quy dinh m¢i da tao nén tang phép Iy quan trong cho viéc dam bao thuc chét céc

34 Phic Quan (2024), Tldd.
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quyén nay trong thyc tién. Tuy nhién, hiéu qua cua viéc thuc thi s& gap mot sb rao can
vé ning lyc thé ché, mirc d6 phdi hop gitta cac chu thé co lién quan va kha ning huy
dong ngudn luc vat chat. Bén canh do, nhan thirc x& hoi va tam ly cua nan nhan ciing
la nhitng yéu t6 can duoc quan tam dé thu hep khoang céch gitta quy dinh va thuc tién
thi hanh.
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