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CAN CU BOI THUONG TRONG HQP PONG BAO HIEM TAI SAN: BAT CAP
VA GIAI PHAP HOAN THIEN

Tom tdt:

Cin ctr boi thuong trong hop dong
bao hiém tai san 1a nén tang phap Iy nham
xac dinh pham vi va muc do trach nhiém
chi tra cua doanh nghiép bao hiém. Luat
Kinh doanh bao hiém nam 2022 di thiét
lap nhiing nguyén tic co ban, song con
boc 16 nhiéu han ché nhu khai niém chua
duoc cu thé hoa, thiéu tiéu chi théng nhat
dé dinh gia tai san va thiét hai, co ché
giam dinh doc lap chua rd rang, va tinh
trang bao hiém duéi gia tri chua dugc
kiém soat hiéu qua. Nhitng bat cap nay
dan dén nguy co doanh nghiép bao hiém
ap dat cach tinh bat lgi cho bén mua, 1am
gia ting tranh chip va suy giam chic
nang bao vé cua bao hiém tai san. Trén co
s phan tich 1y luan va thuc tién, bai viét
dé xuat cac giai phap hoan thién phéap luat
nham nang cao tinh minh bach, cong bang
va hiéu qua cua hop dong bao hiém tai
san.
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Abstract:

The basis of indemnity in property
insurance contracts constitutes the legal
foundation for determining the scope and
extent of the insurer’s liability to indemnify.
The Law on Insurance Business 2022 has
established fundamental principles, yet it still
reveals significant shortcomings, such as the
lack of clear conceptualization, the absence of
unified criteria for asset valuation and loss
assessment, the absence of a transparent
mechanism for independent loss adjustment,
and ineffective control over underinsurance.
These deficiencies create risks of insurers
imposing  unfavorable  calculations on
policyholders, thereby increasing disputes and
undermining the protective function of
property insurance. On the basis of both
theoretical and practical analysis, this article
proposes legal reforms aimed at enhancing
transparency, fairness, and effectiveness in
property insurance contracts.
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1. Pat van dé

Bao hiém tai san 1a cdng cu phéap Iy quan trong nham bao vé quyén va loi ich hop
phap caa ca nhan, té chirc tredc nhitng rai ro gay thiét hai vé tai san. Trong quan hé hop
ddng bao hiém tai san, viéc xac dinh cin ctr dé doanh nghiép bao hiém thuc hién nghia
vu bdi thudng gitr vai tro then chdt, bai né truc tiép quyét dinh pham vi va mic do trach
nhiém bdi thuong, ddng thoi phan anh sy céng bang trong phan chia rui ro giita cac bén.
Luat Kinh doanh bao hiém nam 2022, dic biét 1a Diéu 51 d3 ghi nhan nhirng can ct boi
thudng, nhu gia trj thi truong, mirc d6 thiét hai thyuc té va gidi han sb tién bao hiém. Tuy
nhién, thyc tién ap dung cho thiy cac quy dinh ndy van con khéi quat, thiéu tiéu chi cu
thé, chua c6 co ché giam dinh doc lap va dinh gia khach quan, dan dén kho khin trong
viéc bao vé quyén loi cua nguoi duoc bao hiém. Do d6, viéc phéan tich quy dinh phap
luat vé can ctr boi thuong, chi ra nhiing bat cap trong thyc tién va dé xuat giai phap
hoan thién 1a yéu cau cap thiét nham nang cao tinh minh bach, céng bang va hiéu qua
cua hé thong phap luat bao hiém ¢ Viét Nam.

2. Khai niém, dic diém va nguyén tic ciia cin cir bdi thwong trong hop ddng bio
hiém tai san
2.1. Khdi niém, diic diém ciia can cir boi thuwong trong hop dong bdo hiém tai sin

Theo Tur dién Tiéng Viét, “can ci” duoc hiéu 1a co s¢ dé dua vao nham 1ap luan
hodc hanh dong?, con “bdi thuong” nghia 1a dén b bang tién nhitng thiét hai vé vat chat
va tinh than ma minh phai chiu trach nhiém?. Van dung trong khoa hoc phép 1y, cin cir
dugc hiéu 1a co s¢ phép ly truc tiép dé xac dinh quyén va nghia vu caa cac chu thé trong
mot quan hé phap luat. Theo Tir dién va bach khoa toan thu truc tuyén chuyén nganh
bao hiém, theo d6 co s& bdi thuong (indemnity basis) dé cap dén sé tién ma cong ty bao
hiém s& chi tra cho mot yéu cau bdi thuong, can ctr vao cac diéu khoan dugce quy dinh
trong hop dong bao hiém. Piéu nay c6 nghia la cong ty bao hiém cd thé thanh toan toan
bo hoic mot phan thiét hai, mat mat, tly thudc vao cac diéu khoan cu thé cua hop
dong®.

Tir nhitng tiép can trén, co thé rat ra rang: Can ct boi thuong trong hop dong bao
hiém tai san 1a chuan muc phap 1y duoc thiét 1ap tir thoa thuan cua cac bén trong khuén
kho phap luat, 1am nén tang dé xac dinh pham vi va mirc d6 trach nhiém bdi thuong cua
doanh nghiép bao hiém khi sy kién bao hiém phat sinh.

Nhu vy, cin cir bdi thuong chinh 12 yéu té truc tiép chi phéi viéc xac dinh s tién

1 Vién Ngon ngit hoc (2003), Tir dién Tiéng Viét, Nxb. Pa Ning & Trung tim Tir dién hoc, Pa Nang,
tr.118.

2 Vién Ngon ngit hoc (2003), sdd, tr.82.

3 Insuranceopedia. (2025, January 9). Indemnity basis. Insuranceopedia, truy cip tai
https://www.insuranceopedia.com/definition/5800/indemnity-basis-insurance, truy cip ngay 27/8/2025.
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boi thuong, c6 thé 1a toan bo hoic mot phan thiét hai, tuy theo co ché da duoc cac bén
thoa thuan trong hop ddng. Tir ban chat do, can ctr bdi thudng trong hop ddng bao hiém
tai san mang nhiing dic diém co ban sau day:

Mot 13, can ctr bdi thudng duoc xéac 1ap tir thoa thuan hop dong trong khuén khd
phép luat. Nguon truc tiép cua can ctr boi thuong 1a cac diéu khoan trong hop ddng bao
hiém (s6 tién bao hiém, mic khau trir, co s dinh gia, gisi han trach nhiém phu...)%. Tuy
nhién, sy thoa thuan nay khdng thé vuot ra ngoai khudn kho cac nguyén tic phép luat
bit budc, dic biét 1a nguyén tic boi thuong.

Hai 13, cin ctr bdi thuong mang tinh giéi han va dinh lugng. Cian ctr bdi thuong
khong chi nham xac dinh sy ton tai hay khong cua quyén yéu cau bdi thudng, ma con co
chice ning cu thé hda pham vi va mirc @6 bdi thuong théng qua cac tham sé dinh luong.
Céc tham sb nay bao gom s tién bao hiém, gigi han phu®, mac khau trir, gié tri tai san
con lai sau ton that va quyén truy doi ddi véi bén tha bal. Viéc ap dung céc tham sé
dinh lugng ndy bao dam tinh minh bach, han ché su tly nghi trong giai quyét boi
thuong va ting cuong kha ning du bao dbi vai ca doanh nghiép bao hiém va nguoi
duoc bao hiém.

Ba 13, cin ¢t boi thudng mang tinh phép 1y rang budc. Do duoc hinh thanh tir hop
dé)ng va dugc phap luat thtra nhan, can c boi thuong co gia tri bat budc ddi voi ca
doanh nghiép bao hiém va nguoi dugce bao hiém. Khi phat sinh tranh chép, toa an hodc
trong tai s& dua vao chinh cac diéu khoan hop dong, tic can ctr boi thudng dé giai
quyét.

2.2. Nguyén tic ciia cin cir boi thwong trong hop dong bdo hiém tdi sin

Thir nhat, nguyén tic tuan thu diéu khoan thoa thuan trong hop ddng. Can cir boi
thuong trong hop dong bao hiém tai san trudc hét phai duoc xac dinh dya trén nhiing
diéu khoan cu thé da duoc cac bén thoa thuan trong hop dong. Pay 1a nguyén tic co
ban, phan &nh tinh chat tu nguyén va rang bugc phap ly caa quan hé hop dong’. Theo
d6, muc boi thuong khong dugc quyét dinh bang su suy doan cong bang hay cam tinh,
ma phai dua vao diéu khoan. Nguyén tac nay bao dam su ton trong tu do hop dong, khi
chinh su thoa thuan giira doanh nghiép bao hiém va ngudi dugc bao hiém trg thanh cin
ctr phép Iy tryuc tiép dé tinh toan boi thuong. Pong thai, nguyén tic nay con bao dam

4 Tham khao Hop dong bao hiém moi rui ro tai san s6 C0023/TSTH/15/05/23 ngay 24/5/2023 giita Cong
ty C6 phan 6 to Minh Thanh va Cong ty bao hiém PVI Thanh phd H6 Chi Minh (tai liéu ndi bo do doanh
nghiép bao hiém cung cap).

S Lexington Insurance Company, Manuscript Domestic Property Policy Declarations, Policy No.
013112988 (Boston, MA, 2017).

® Bisco, J. M., & Fier, S. G. (2023). How’s the recovery? Salvage and subrogation in the property liability
insurance industry. Journal of Insurance Regulation, 42(3), p.3.

" CILA Property Special Interest Group. (2017). Indemnity basis of settlement: Practical problems in
adjusting losses. London: Chartered Institute of Loss Adjusters, p. 1.
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tinh dy doan truéc cho cac bén, bai phuong thic bdi thudng da duoc xé&c 1ap rd ngay tir
khi giao két hop dong. Ngoai ra, nguyén tic nay gitip co quan tai phan (toa an, trong tai)
¢b co so phap 1y 1 rang dé giai quyét tranh chap, thay vi dp dung suy doan cong bang
mét cach tiy nghi. Tuy nhién, tu do thoa thuan khéng cham dat khi hop dong duoc ky
két, trong giai doan giai quyét boi thuong, céc bén van co thé thoa thuan bé sung hoic
didu chinh cach thuc thyc hién bdi thuong, mién Ia su thoa thuan nay khdng tréi véi cac
quy dinh phap luat bat buc va van dam bao nguyén tic bdi thuong?®.

Thir hai, nguyén tic cin cir bdi thudng gin vai gid tri thuc té tai thoi diém va dia
diém ton that. Nguyén tic nay khing dinh cin cir boi thuong phai phan dnh dung gié tri
thuc cua tai san ngay tai thoi diém va noi xay ra thiét hai. Viéc dinh gia khéng thé dua
vao s liéu quéa khtr, wéc tinh twong lai hodc gié thi truong & khu vuc khéc, bai nhu vay
s& dan dén sai léch®. Pay 1a thude do khach quan gitip ngan ngira tinh trang boi thuong
vuot qué hodc thap hon thiét hai thuc té. Theo quan diém cia Ana Keglevié Steffek giai
thich rang bodi thuong phai cin ctr vao gié tri thuc té cua tai san tai thoi diém thiét hai,
nham khdi phyc tinh trang trugc mat mat, khong duge vuot qua thiét hai thyc t&°,

Thi ba, nguyén tic can cir boi thuong dua trén giam dinh va dinh gia doc lap.
Nguyén tic nay khang dinh moi can cir boi thuong phai duoc xac lap trén co so dir liéu
va tai liéu c6 thé kiém chang, khong dya vao suy doan cha quan cua béat ky bén nao.
Viée xac dinh mirc boi thuong phai dya trén két qua giam dinh ton that do chuyén gia
doc lap thuc hién, béo gié thi truong tai thoi diém xay ra su kién, hoac chung thu tham
dinh gia hop phéap't. Cach tiép can nay ngan ngira tinh trang doanh nghiép bao hiém &p
dat mirc bdi thuong thip hon thyc té hodc ngudi dugc bao hiém ké khai thiét hai phong
dai. Khi cin ct bdi thudng dwoc chung minh bang ching ct rd rang (bdo céo giam
dinh, hoa don, chtng tir...), tinh minh bach va khach quan dugc bao dam, gidp cang c6
niém tin gitra cac bén va nang cao uy tin cua doanh nghiép bao hiém'2. Bong thoi, day
ciing 1a nén tang dé co quan tai phan c6 co s khach quan giai quyét tranh chap; nguoc
lai, néu thiéu chang cu, qué trinh xac dinh bdi thuong dé dan toi bat dong va khiéu kién
kéo dai.

8 John Lowry, P. J. Rawlings, and Rob Merkin, Insurance Law: Doctrines and Principles, 3rd ed.
(London: Hart Publishing, 2011), p. 618.

% “The Broad Evidence Rule: A Trend in Loss Valuation,” Sloane Walsh Attorneys at Law, truy cap tai
https://sloaneandwalsh.com/the-broad-evidence-rule-a-trend-in-loss-valuation/, truy cép ngay 27/8/2025.
10 Keglevi¢ Steffek, A. (2023). Trust and transparency in insurance contract law: European regulation and
comparison of laws. Cambridge Yearbook of European Legal Studies, 25, pp. 12-15.

11 Kagan, J. (2023, September 28). Independent insurance adjuster: Meaning, examples and FAQs.
Investopedia, truy cap tai https://www.investopedia.com/independent-insurance-adjuster-7107277, truy
cap ngay 27/8/2025. ‘

2 “Ifiréng dan boi thuong bdo hiém tai san”, Bao hiém BSH, truy cp tai https://www.bsh.com.vn, truy
cap ngay 27/8/2025.
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3. Thuc trang phép luét vé ciin cir bdi thwong trong hep dong bao hiém tai san

Khi xay ra ton that ddi véi tai san do rui ro da duoc bao hiém, doanh nghiép bao
hiém c6 trach nhiém thuc hién nghia vu bdi thudng theo phuong thic, mic do va diéu
kién theo quy dinh phap luat va nhirng ndi dung da dugc cac bén thoa thuan trong hop
ddng. Phép luat ghi nhan hai co ché xac dinh nghia vy bdi thuong: (i) theo thoa thuan
hop dong va (ii) theo quy dinh phép lut.

(i) Boi thuong theo thoa thuan. Pay 1a hinh thirc phd bién trong hop ddng bao
hiém tai san, phan &nh nguyén tic ty do hop dong va nguyén tic thoa thuan dan su giira
céc bén. Thoa thuan gitra bén mua bao hiém va doanh nghiép bao hiém 14 cin ctr wu tién
hang dau dé xac dinh muac bdi thuong, hinh thic bdi thuong ciing nhu gidi han trach
nhiém. Khoan 1 Piéu 51 Luat Kinh doanh bao hiém nam 2022 ghi nhan nguyén tic nay
v6i cum tir “trir truong hop c6 thoa thuan khac trong hop dong bao hiém”. Viéc cho
phép “thoa thuan khac” c6 thé dan dén viéc cac doanh nghiép bao hiém soan san hop
dong theo hudng bat loi cho bén mua, dic biét 1a khach hang ca nhan, khdng am hiéu
phép Iy va ¢ thé yéu trong dam phéan. Tir d6, c6 thé hinh thanh nhitng diéu khoan mién
trir, giéi han trach nhiém qua muac hodc gay bat ngd cho bén dugc bao hiém, dan dén
tranh chap phc tap vé nghia vu bdi thuong. O mot s6 qudc gia theo hé théng An 1& nhu
Anh va My, phap luat ciing cong nhan quyén thoéa thuan truéc vé gi tri tai san duoc
bao hiém trong hop dong. Tuy nhién, theo mét sé hoc gia, phéap luat cua cac qudc gia
nay chua quy dinh r rang gisi han cho quyén thoa thuan, dan dén kho khan trong viéc
x4c dinh chinh xac gia tri da dugc théng nhat va tiém an rui ro xac dinh gia tri tai san
cao hon thuc té hoac chi tra vuot mic thiét hai thuc té. Riéng trong linh vuc bao hiém
hang hai, luat da dat ra gii han cu thé, theo d6 mirc bdi thuong khong duoc vuot qué sb
tién da duoc ghi nhan trong hop dong bao hiém, du ton that thuc té c6 thé nho hon,
nham dam bao nguyén tic bdi thuong twong xtmg va ngan chan hanh vi truc loi bao
hiém?,

(i) Boi thuong theo quy dinh phap luat. Co ché bdi thuong theo quy dinh tai
Piéu 51 Luat Kinh doanh bao hiém nim 2022 déng vai trd 13 co ché bao vé mic dinh
trong truong hop hop déng bao hiém khong c6 diéu khoan rd rang hoic diéu khoan bj
vO hiéu. Quy dinh nay thé hién nd luc 1ap phap trong viéc bao vé quyén loi nguoi duoc
bao hiém bang cach xac dinh boi thuong duya trén gia thi truong, mic do thiét hai thuc
té, khong vuot qué sé tién bao hiém, va bao gom chi phi hop Iy dé han ché tn that. Tuy
nhién, quy dinh nay van ton tai nhiéu bat cap khi thuc hién trong thuc tién. Cu thé:

13 Omotolani Victoria Somoye, Principle of Indemnity and Related Doctrines in Nigerian Insurance Law
and Practice: A Comparative Study with the Counterparts in Other Jurisdictions (Doctoral Thesis,
Bangor University, School of Law, 2021), p. 69.
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Thir nhat, cac cum tir nhu “gid thi truong” va “muc do thiét hai thuc t&” trong
khoan 1 Biéu 51 hién chi dwoc néu mot cach khai quat, ma chua cé quy dinh cy thé vé
cach xac dinh hoac cdng thuc tinh toan. Luat khéng lam r6 phai dua vao bang gia nao,
do co quan ndo ban hanh, hay thoi diém nao duogc coi 1a “thi trudng” phu hop, ciing nhu
khong c6 tiéu chi 1 rang dé danh gia mic do thiét hai 1a “thyc t&”. Viéc thiéu cac quy
dinh chi tiét nay tao diéu kién dé doanh nghiép bao hiém cé thé ty dién giai va &p dung
theo hudng c6 loi cho minh, trong khi nguoi duoc bao hiém lai khong c6 cong cu phap
1y rd rang dé phan bién. Hé qua 12 nguyén tic boi thuong theo luat d& bi bién dang trong
qua trinh thyc hién, lam giam hiéu qua ap dung cta quy dinh phap luat.

Thi hai, quy dinh gidi han sb tién boi thuong “khong vuot qua sb tién bao hiém”
theo khoan 2 Diéu 51 1 can thiét dé bao vé gidi han trach nhiém cua doanh nghiép bao
hiém. Tuy nhién, quy dinh nay c6 thé dan dén tinh trang ngudi duoc bao hiém chi dugc
bdi thudng mot phan thiét hai thuc té néu sé tién bao hiém thap hon gia tri tai san tai
thoi diém xay ra tén that (tinh trang bao hiém dudi gi4 tri). Phap luat Viét Nam hién
chua c6 co ché yéu cau doanh nghiép bao hiém phai dinh ky ra soat, canh bao hoic tu
van cho ngudi mua vé mic do day du cua s tién bao hiém, ciing nhu chua quy dinh rd
rang trach nhiém cung cap thong tin khi tai san bién dong gia tri lon theo thoi gian. He
qua 1a ngudi mua cé thé vo tinh ky hop dong véi mic bao hiém thap hon gia tri thuc, va
khi ton that xay ra, ho chi dugc chi tra mot khoan boi thudng khong du dé phuc hoi thiét
hai tai chinh. Trong khi d6, theo huéng dan tir Chartered Insurance Institute (CII) cua
Anh, tinh trang thiéu bao hiém thuong din dén két qua boi thuong khong nhu ky vong
va gay that vong Ion cho nguoi duoc bao hiém. Do d6, doanh nghiép bao hiém c6 trach
nhiém hd trg ngudi mua xac dinh dung gia tri rui ro, duy tri mac bao hiém phu hop
thong qua céc chi sé diéu chinh theo lam phat va dinh gia lai dinh ky, dong thoi can
cung cap day du thdng tin vé cach thuc ap dung diéu khoan'*. Néu khong c6 quy dinh
tuong tw, nguyén tic gigi han bdi thuong trong Didu 51 di hop ly vé mit ly thuyét
nhung lai ¢6 thé gay thiét hai thuc té cho ngudi dugc bao hiém, 1am suy giam kha ning
dat dwoc muc tiéu cot 18i cua bao hiém tai san 1a khdi phuc lai tinh trang tai chinh nhu
trudcC ton that,

Thir ba, Piéu 51 chua quy dinh co ché bit budc vé giam dinh doc lap hoic
phuong thirc x4¢ minh ton that trung lap, trong khi bén mua thuong & vi tri yéu hon, dé
bi 4p dat két qua tir phia doanh nghiép bao hiém. Trong thuc tién, hau hét cac truong
hop xac dinh ton that déu do phia doanh nghiép bao hiém truc tiép hoic thong qua don

4 Flaxmans & Chartered Insurance Institute (2024, July), Claims and underinsurance: An average
outcome! (Factsheet 13), truy cap tai https://www.flaxmanpartners.co.uk/wp-
content/uploads/2024/07/Cll-Factsheet-July-2024-CLAIMS-AND-UNDERINSURANCE-1.pdf, truy cép
ngay 11/7/2025.
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vi giam dinh c6 quan hé hop tac thuc hién, trong khi bén mua bao hiém vén thuong
thiéu chuyén mén k¥ thuat va niang luc tai chinh, khong c6 diéu kién thué giam dinh
vién doc lap dé ddi chiéu. Hé qua 1a ngudi dugc bao hiém cd thé phai chap nhan két
luan giam dinh khong phan anh day du thiét hai thuc té, hoic bi gay khé khin trong qua
trinh thuong luong boi thuong. Trong khi d6, & Anh mic di Luat Bao hiém nam 2015
khong quy dinh chi tiét vé& co ché “giam dinh kép”, nhung theo huéng din thuc hanh
ciia BIBA va cac chuan muc nganh, cac bén trong hop déng bao hiém thuong mai c6
thé 4p dung phuong thirc ndy dé giai quyét tranh chap vé muc d6 tén that. Cu thé, mdi
bén dugc chi dinh mot giam dinh vién doc lap, va néu khong dat dugc thoa thuan, hai
giam dinh vién nay s& cuing lwa chon mét trong tai trung lap dé dua ra quyét dinh chung
cudc®®. Co ché nay gop phan dam bao tinh cong bang, khach quan va rt ngan thoi gian
xt ly tranh chap trong thuc tién bao hiém, dong thoi nang cao vi thé thuong lwong cho
bén dugc bao hiém khi c6 bat dong vé gia tri ton that.

Thir tu, khoan 3 Diéu 51 Luat Kinh doanh bao hiém nam 2022 quy dinh rang
ngoai sé tién bdi thuong chinh, doanh nghiép bao hiém con phai chi tra cho ngudi duoc
bao hiém nhiing chi phi hop ly, can thiét theo thoa thuan trong hop dong nham muc dich
dé phong, han ché ton that va thyuc hién theo huéng dan caa doanh nghiép bao hiém.
Quy dinh nay thé hién budc tién trong viéc mo rong pham vi bdi thuong, khong chi gioi
han trong gié tri thiét hai vat chat ma con bao gom céc chi phi phéat sinh cé lién quan,
qua d6 khuyén khich nguoi dugc bao hiém cha dong phong ngira thiét hai va hop tac
trong qué trinh xir ly ton that. Tuy nhién, quy dinh nay van boc 16 mot sé diém bat cap
nhu: (i) cac tiéu chi dé xac dinh thé nao 1a “chi phi hop 1y” va “can thiét” chua duoc
lam rd, khdng c6 quy chuan dinh lugng hodc co ché danh gia khach quan, dan dén tinh
trang doanh nghiép bao hiém c6 thé vién dan 1y do “khong hop 1y~ dé tir chéi chi tra;
(ii) viéc ap dung khoan 3 con phuy thudc vao “théa thuan trong hop dong”, trong khi hau
hét hop ddng bao hiém méiu thuong do doanh nghiép soan sin va c6 xu hudng loai trir
hoic gidi han diéu khoan nay, khién quy dinh mang tinh bao vé trg nén hinh thuc; (iii)
phap luat ciing chua yéu cau doanh nghiép bao hiém cé nghia vu giai thich rd cho nguoi
mua vé quyén duoc thanh toan chi phi nay, dan dén viéc bén mua khéng biét minh c6
thé dugc hoan tra trong trudng hop ndo, hoic can thuc hién thu tuc gi dé dugc cong
nhan chi phi la hop ly.

Pé minh chimg rd hon cho nhitng bat cap néu trén, bai viét s& phan tich thyc tién
Xét xir vu tranh chép lién quan dén bdi thuong bao hiém tai san, qua d6 phan &nh
khoang céch gitra quy dinh phép luat va viéc thuc hién phap luat trong thyuc té, nhu sau:

15 British Insurance Brokers’ Association (BIBA) & Mactavish (2016), The Insurance Act 2015: An
Implementation Guide, pp. 35-36.
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Vu kién giira ba T6 Thi N. va Cong ty Bao hiém Hang khong (VNI) lién quan dén hop
ddng bao hiém tau ca, mac di bén mua bao hiém da déng phi day du va duoc cip hop
ddng bao hiém theo ding quy tic cua doanh nghiép, nhung khi ton that toan bo xay ra,
VNI di tir chéi bdi thuong véi nhiéu 1y do: khong du dinh bién thuyén vién theo quy
dinh cua Thong tu 22/2018/TT-BNNPTNT ngay 15/11/2028 cua B6 Néng nghiép va
Phét trién nong thén quy dinh vé thuyén vién tau ca, tau cong vu thay san; khong thuc
hién bao quan va truc vét tai san chim dim ding quy trinh theo Nghi dinh 05/2017/ND-
CP ngay 16/01/2017 caa Chinh phi vé quy dinh xur Iy tai san chim dim trén tuyén
duong thuy noi dia, cang bién va ving bién Viét Nam; va cho rang nguoi dugc bao
hiém tham gia bao hiém duéi gié tri nén chi duoc bdi thuong theo ty 16. Tuy nhién, Toa
an cip so tham va phuc tham déu khéng chap nhan cac lap luan nay, vi cho rang viéc
khong cé thg may trén tau da dugc Tong cuc Thity san cho phép linh hoat trong huéng
dan hanh chinh; tau c& khéng thuéc pham vi diéu chinh cia Cang vu hang hai; khéng c6
bang chiing vé hanh vi gian dbi hay truc loi; va hop dong bao hiém khong quy dinh &p
dung boi thuong theo ty 18 trong truong hop s tién bao hiém thap hon thyc té. Cudi
cling, tda budoc VNI phai boi thuong 1,9 ty dong trén tong s 2 ty theo hop dong, sau khi
da trir gia tri tai san truc vot duoct®. Ban &n nay cho thay rd vai trd then chét caa bao
céo giam dinh tén that trong viéc xac 1ap nghia vu bdi thudng, dong thoi ciing 1am ndi
bat sy léch pha vé quyén luc va ky thuat giira doanh nghiép bao hiém va nguoi mua, dic
biét khi khong c6 co ché giam dinh doc lap mang tinh bat budc hoic kha thi dé bao veé
bén yéu thé. Viéc doanh nghiép bao hiém vira 1a bén ban hanh hop dong mau, vira chi
dinh giam dinh vién, lai c6 quyén quyét dinh két qua bdi thuong da tao ra mot ciu tric
bat d6i xang quyén lec nghiém trong trong quan hé bao hiém. Trong bdi canh do, quy
dinh tai Diéu 51 Luat Kinh doanh bao hiém nam 2022, du da dat ra nguyén tac hop ly
vé gia thi truong, muc thiét hai thuc té va gisi han trach nhiém, van chua du hiéu luc
néu khong duoc cu thé hda bang céc thiét ché hd tro thyc thi. Cuy thé, can co hudng dan
chi tiét vé phuong phép dinh gia doc lap, quy trinh giam dinh ton that d6i xang giira hai
bén, cling nhu nghia vu cung cap va giai thich théng tin rd rang tir phia doanh nghi¢p
bao hiém.

Nhu vy c6 thé khiang dinh rang can ctr boi thuong 1a yéu té quan trong quyét
dinh hiéu lyc ciia hop ddng bao hiém tai san. Pay khong chi 1a co so phéap 1y dé xac lap
nghia vu chi tra cua doanh nghiép bao hiém, ma con la cdng cu phan anh mac d6 cong
bang, minh bach va can bang loi ich gitra céc bén trong quan hé bao hiém. Mac du Luat
Kinh doanh bao hiém nam 2022 da thiét 1ap mot sé nguyén tic quan trong, nhung viéc

16 Toa 4n nhan dan tinh Quang Ngai (2023), Ban an $6 25/2023/DS-PT ngay 21/6/2023 vé tranh chdp hop
dong bao hiém giita ba Té Thi N va Tong Cong ty C6 phan bao hiém hang khéng.
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thiéu hudng dan chi tiét va co ché thuc thi cu thé ddn dén can cir bdi thuong van chua
thuc su tré thanh mot co ché bao vé hiéu qua cho ngudi dugc bao hiém.

4. Giai phap hoan thién phap luat vé ciin cit bdi thwong trong hep ddng bao hiém
tai san

Thir nhat, can cu thé hoa cac khai niém trong Diéu 51 Luat Kinh doanh bao hiém
nam 2022. Mot trong nhitng han ché 16n hién nay la viéc luat chi quy dinh chung chung
cac thuat ngir nhu “gia thi truong”, “mirc do thiét hai thuc t&” hodc “chi phi hop 1y” ma
khong kém theo bat ky huéng dan nao. Dé khic phuc, cn ban hanh vin ban hudng dan
dudi luat (nhu Nghi dinh hoac Thong tu) quy dinh phuong phap xac dinh gid tri tai san
tai thoi diém ton that. Cu thé, c6 thé yéu ciu cin ctr vao bang gia do co quan Nha nudc
ban hanh (néu c6), hoic sir dung béo cao dinh gia tir to chirc dinh gia doc lap dugc cap
phép trong cac truong hop con lai. Bong thoi, tiéu chi xac dinh ton that “thyc t&” ciing
can duoc quy dinh rd, bao gdom mirc d6 hu hong, chi phi sta chira, khdu hao va hién
trang tai san trudc su kién bao hiém. Riéng vai khoan 3 Piéu 51, ciing can hudng dan
cu thé cac loai chi phi nao duogc xem 14 “hop 1y va can thiét”, kém theo quy chuan vé
chtng tir va diéu kién chi tra.

Thir hai, can thiét lap co ché dinh gia va giam dinh ton that mang tinh trung lap va
can bang. Mot bat cap 16n trong thyc tién 1a viéc doanh nghiép bao hiém vira 1a bén
soan thao hop ddng, vira chi dinh giam dinh vién ton that, din dén nguy co thién léch vé
phia doanh nghiép khi c6 tranh chap. Bé khac phuc, phap luat can bd sung co ché “giam
dinh doc lap song song”, theo d6 mdi bén trong hop ddng cé quyén chi dinh mot giam
dinh vién, va trong truong hop hai bén khdng thong nhét dugc két qua, ho phai cing chi
dinh mot trong tai trung lap dé dua ra quyét dinh cudi cuing. Ngoai ra, can thiét 1ap danh
sach cac giam dinh vién doc lap co du diéu kién hanh nghé, dugc quan ly boi co quan
chuyén trach nhu Bo Tai chinh. Cung véi d6, doanh nghiép bao hiém can c6 nghia vu
cung cap thong tin rd rang cho ngudi mua bao hiém vé quyén dugc yéu cau giam dinh
doc 1ap ngay trong hop dong hoac tai lidu gioi thiéu san pham.,

Thir ba, can rang bugc trach nhiém cia doanh nghiép bao hiém trong viéc phong
ngira tinh trang bao hiém duéi gia tri. Thyc tién cho thay, phan 16n ngudi duoc bao
hiém khong c6 kha ning tu xac dinh dung gia tri tai san, trong khi doanh nghiép bao
hiém hién chua c6 nghia vy canh bao hay tu van. Theo kinh nghiém cua Chartered
Insurance Institute (CII) tai Anh, tinh trang thiéu bao hiém thuong dan dén bdi thuong
thap hon ky vong, gay that vong cho ngudi dugc bao hiém'’. Do d6, doanh nghiép bao

7 Flaxmans & Chartered Insurance Institute (July 2024), Claims and Underinsurance: An Average
Outcome! (Factsheet 13), truy cap tai: https://www.flaxmanpartners.co.uk/wp-
content/uploads/2024/07/Cl1-Factsheet-July-2024-CLAIMS-AND-UNDERINSURANCE-1.pdf, truy cap
ngay 11/7/2025.
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hiém c6 trach nhiém chu dong hd tro khach hang thong qua cac bién phap nhu: (i)
huéng dan xac dinh dung gia tri rui ro; (i) dinh ky ra soat va dinh gia lai sb tién bao
hiém, dac biét véi hop dong dai han hoic tai san cd bién dong Ién vé gia tri; (iii) ap
dung chi s6 diéu chinh theo lam phat dé duy tri mac bao hiém hu hop; va (iv) cung cp
day du théng tin trong hop ddng va ban chao ban san phiam vé& hau qua caa viéc bao
hiém dudi gi4 tri, bao gom viéc bdi thuong theo ty 16. Trén co s d6, phap luat Viét
Nam can noi luat hoa cac nghia vu ndy, nham bao dam muc tiéu cét 16i cua bao hiém tai
san 1a khdi phyc tinh trang tai chinh cta bén dugc bao hiém nhu trude ton thét.

5. Két luan

Can ctr boi thuong khdng chi 13 co s& phap 1y dé xac dinh nghia vu chi tra trong
hop d6ng bao hiém tai san, ma con 1a thudc do phan anh mirc d6 minh bach, céng bang
va can bang loi ich gitra cac bén. Qua phan tich c6 thé thay phap luat Viét Nam tuy da
budc dau dat nén mong tai Luat Kinh doanh bao hiém niam 2022, nhung van can duoc
cu thé hoa va hoan thién dé dap tng yéu cau thuc tién. Viéc chuan hoa phuong phap
dinh gi4, thiét 1ap co ché giam dinh trung lap va ting cudng trach nhiém thong tin cua
doanh nghiép bao hiém s& gop phan giam thiéu tranh chap, nang cao niém tin cua nguoi
tham gia bao hiém, dong thoi khang dinh vai tro ciia bao hiém tai san nhu mét co ché
phap ly hiéu qua trong quan Iy rai ro va bao vé quyén lgi hop phap cua té chirc, c& nhan.
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