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CO CHE PIEU CHINH PAO PUC NGHE LUAT O VIET NAM:
TIEP CAN THE CHE VA PINH HUONG CAIl CACH

Tom tat:

Noi dung bai viét nay tap trung vao
viéc phan tich co ché diéu chinh dao duc
nghé luat ¢ Viét Nam dudi goc nhin thé
ché hién dai va so séanh quéc té. Trén co
s¢ khai quat ly luan, tac gia xac lap mo
hinh bdn thanh t6 ciu thanh mot co ché
diéu chinh dao d&c nghé luat hiéu qua:
x4c 1ap chuan muc, thiét ché giam st
quy trinh xir 1y vi pham va co ché trach
nhiém giai trinh. T4c gia ciing chi ra rang
hé thong hién hanh & Viét Nam con thién
vé dinh huéng mém, thiéu thiét ché doc
lap va co ché cong khai, phan bién xa hoi
con mo nhat. Tiép do, tac gia cling da chi
ra nguyén nhan tu di san hanh chinh hoa,
thiéu nén tang Iy luan va ap luc xa hoi
chua da manh. Trén co so do, tac gia dé
xuat va phan tich rd cac giai phap can
thiét nhu xay dung bo quy tac lién nganh,
luat héa mot phan chuan muc, thiét 1ap uy
ban dao duc doc lap, ddy manh phan hoi
xa hoi va cai cach dao tao theo hudng tinh
hudng.
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Abstract:

The content of this article focuses on
analyzing the regulatory mechanism of
legal professional ethics in Vietnam from
the perspective of modern institutions and
international comparison. Based on a
theoretical overview, the author establishes
a four-component model that constitutes an

effective mechanism for regulating legal

ethics: setting standards, supervisory
institutions,  procedures for handling
violations, and mechanisms of

accountability. The author also points out
that the current system in Vietnam still
leans toward a soft-law orientation, lacking
independent with
transparency and weak social feedback.
Furthermore,

institutions, limited
identifies the

the

formalism,

the author
underlying causes in
administrative

legacy of
insufficient
theoretical foundations, and inadequate
societal pressure. On this basis, the author
the

necessary solutions, such as developing a

proposes and analyzes in detail

cross-sectoral code of conduct, partially

codifying standards, establishing an
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independent ethics committee,
strengthening  social  feedback, and
reforming training toward case-based

approaches.
Tur khoa: Keywords:
Chuan muc dao duc nghé luat; thiét Legal ethics standards; supervisory

ché giam sat dao duc nghé luat; quy trinh institutions;  disciplinary  enforcement;
xt Iy vi pham; trach nhiém giai trinh nghé accountability mechanisms.

luat; co ché diéu chinh dao duc nghé luat;

cai cach tu phap Viét Nam.

1. Pt van dé

Trén thue té, néu mot luat su vi ap luc bén ngoai ma nhan bao chira trai voi luong
tdm nghé nghiép, diéu gi s& xdy ra? Khi mot tham phan cé hanh vi khong ding muc
ngoai phién toa, lidu co co ché nao giup nguoi dan 1én tiéng? Nhimg bd quy tic dao dic
nghé luat dang c6 hiéu lyc, liéu da du suc dé giir gin su liém chinh trong nghé, hay chi
1a nhitng cau chit khuyén rin mang tinh hinh thitc? Va quan trong hon lam thé nao dé
nhitng ngudi hanh nghé luat, nhimg ngudi mang trong trach bao vé cong 1y ciing phai
song dung voi dao dirc nghé nghiép?

Tir nhitng cau hoi trén, tac gia bai viét nay cho rang day la van dé chung cta ca hé
thong nghé luat, dic biét trong bdi canh Vit Nam dang cai cach tu phap va hoi nhap
ngay cang sau rong. Chung ta hién khong thiéu nhitng quy tic, nhung lai thiéu mot co
ché that sy hiéu qua dé thyc thi va bao dam nhimng quy tic d6 ¢ “strc ning” trong thuc
té. Bai viét nay di tir chinh nhimng cau hoi d6 dé xac 1ap mot "co ché didu chinh dao durc
nghé luat". Tac gia dé xut bon yéu t6 ¢t 16i can co: chuan muc rd rang, co quan giam
sat doc lap, quy trinh xtr ly vi pham minh bach va trach nhiém giai trinh trudce xa hdi.
Tir 46, tac gia s& phan tich thyc trang & Viét Nam, chi ra nhitng diém nghén va dé xuét
nhiing giai phap thiét thyc nham goép phan xay dung nghé luat ngay cang cé trach nhiém
hon, cong tdm hon, va dang tin cdy hon.

2. Khai niém va céac thanh t6 ciia co' ché diéu chinh dao dirc nghé luat

Trong bdi canh nghé luat ngdy cang gan véi trach nhiém xa hoi va yéu cau minh
bach hoa quyén luc tu phap, khai niém “co ché diéu chinh dao duc nghé luat”
(regulatory mechanisms of legal ethics) tré' thanh mét yéu té trung tdm trong cai cach

thé ché phap 1y hién dai.
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Co ché diéu chinh dao dirc nghé luat duoc thiét lap nham bao dam rﬁng nguoi
hanh nghé luat tudn tha cac chuan muc dao dtc khong chi vi su tu ¥ thirc, ma con vi co
hé théng giam sat va ché tai hiéu qua. V& mit cAu trac, mot co ché diéu chinh chi thuc
su hoat dong néu c6 du bon thanh t co ban twong Gmg véi bon giai doan cia vong doi
diéu chinh: (i) x4c 1ap chuan muc, (ii) kiém soat hanh vi, (iii) xt 1y vi pham, va (iv) chiu
trach nhiém giai trinh trudc xa hoi. Bén thanh t6 noi trén twong Gmg véi bdn cau hoi cot
16i cua bat ky co ché didu chinh nao: (i) Piéu gi 1a ding/sai? (chuin muyc); (ii) Ai chiu
trach nhiém giam sat? (thiét ché); (iii) Vi pham thi xtr 1y thé nao? (quy trinh); (iv) Ai co
quyén phan bién? (trach nhiém giai trinh). Chinh su hién dién dong thoi va sy phdi hop

ctia bdn thanh to nay mai tao nén mot hé théng diéu chinh dao dire nghé luat thuc chat.

.

Al chiu trach
nhiém giam
sat? (thiét che)

Dicugi |
dang/sai? (chuan
muc)

Xir 1y thé nao?
(quy trinh)

Ai phan bi¢n?
(gidi trinh)

J U

2.1. Thanh t6 thir nhét: Chuin muwc diéu chinh dao dirc nghé nghiép

Khong thé diéu chinh hanh vi néu khong c6 chuin muc 13 rang vé diéu gi duoc
coi 1a “dung” hay “sai”. Trén thé gi6i hién ton tai ba mo hinh chinh vé chuan myc diéu
chinh dao dtrc nghé luat, phan anh su khéc biét giita cac hé théng phap 1y va mirc do tu
quan nghé nghiép. M6 hinh tap trung hoan toan vao quy dinh phap 1y c6 thé thay & tai
Trung Quéc, noi dao duc nghé luat duoc kiém soat chit ché thong qua Luat luat su va
céc van ban dudi luat, trong d6 vai tro ctia hdi nghé nghiép mang tinh hinh thirc va phy
thudc nha nuée.’ Nguge lai, mo hinh dbi lap 1a trao quyén ty quan gan nhu tuyét doi
cho t6 chitrc nghé nghiép, timg ton tai tai Anh truéc nam 2007, khi Bar Council va Law

Society tuw ban hanh va thi hanh cac quy tic dao dirc ma khong c6 sy giam sat truc tiép

! Nguyén vin: “The Chinese legal profession remains subordinated to the state. The Ministry of Justice
regulates lawyers, including codes of professional conduct, which are largely administrative rules rather
than autonomous ethical norms.” Xem: Liu, S., & Halliday, T. C. (2016), Criminal Defense in China,
Cambridge University Press, p. 55.
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tir Nha nuéc.? Mo hinh phd bién va hiéu qua hon ca hién nay 1a mé hinh két hop, vira c6
quy pham phép ludt, vira c6 quy tic dao dtrc do gidi hanh nghé ban hanh nhung c6 hiéu
luc phap ly. Péc 1a vi du dién hinh khi két hop Luat vé luat su lién bang
(Bundesrechtsanwaltsordnung) v6i Bo quy tic nghé nghiép cia Luat su doan lién bang
(Berufsordnung fiir Rechtsanwilte) dugc ban hanh bai Hoi luat su Lién bang Dirc.® M6
hinh nay phan anh mét su két hop nhuan nhuyén giira quyén ty quan trong noi bo nghé
va co ché giam sat cong quyén nhim bao dam tinh liém chinh va cong 1y trong hoat
dong hanh nghé.* Tai Hoa Ky, cac quy tic dao dic do cac hiép hoi ludt su bang ban
hanh (Model Rules) duogc tdi cao phap vién bang phé chuan, nén c6 gia tri phap 1y nhu
luat.®

M&i mé hinh kéo theo nhitng hé qua phap 1y — xa hoi khac nhau. O Trung Qudc,
su kiém soat manh ctia Nha nu6c 1am han ché tinh doc 1ap nghé nghiép, giam vai tro
phan bién xa hdi cua ludt su. Nguoc lai, md hinh ty quan tuyét ddi & Anh trudc nam
2007 dan t6i nguy co bao che, thiéu minh bach. Vi vdy, mé hinh két hop duoc dénh gia
hiéu qua hon, bdi vira bao dam ty quan nghé nghiép, vira duy tri giam sat cong quyén,
qua d6 cung c¢b niém tin cong chung va nang cao chat lugng hanh nghé.
2.2. Thanh té thir hai: thiét ché gidm sdt

Céc chuan muyc chi c6 y nghia khi ton tai mot thiét ché co tham quyén giam sat va
budc tudn thi. Co ché giam sat bao dam tinh thuc thi (enforcement) cua dao dirc nghé
nghiép, déng thoi tao ra ap luc bén ngoai dé rang budc ngudi hanh nghé tuan thu. Pay
la yéu tb quyét dinh muc d6 doc lap va hiéu qua thyc thi cac chuén muc néi trén. Ch'fmg
han, & Anh, Solicitors Regulation Authority (SRA) la co quan doc 1ap chuyén quan 1y va
giam sat hoat dong nghé nghiép cua luat su (solicitors). Dl xuat phat tir Law Society,
nhung SRA hién dugc t6 chirc doc 1ap va c6 quyén cip phép, giam sat, xir 1y ky luat, va
cong bd cong khai cac vi pham. Co ché giam sat ¢ day thé hién rd nguyén tic tach biét
giita dai dién nghé nghiép (Law Society) va kiém soat nghé nghiép (SRA). Trong hé
théng giam sat dao dirc nghé luat cua Puc, viée xtr 1y cac hanh vi vi pham dao duc

nghiém trong cta luat su khong chi ding lai & cédp Luat su doan

2 Nguyén vin: “Before the Legal Services Act 2007, professional bodies such as the Bar Council and the
Law Society not only set ethical standards but also enforced them without direct statutory oversight.”
Boon, A., & Levin, J. (2008), The Ethics and Conduct of Lawyers in England and Wales. Hart Publishing,
p. 10-11.

3 Hazard, G. C., & Dondi, A. (2004), Legal Ethics: A Comparative Study, Stanford University Press, pp.
29-30.

4 Rueschemeyer D. (1973), Lawyers and Their Society: A Comparative Study of the Legal Profession in
Germany and in the United States, Harvard University Press, pp. 8-9.

5 Rhode, D. L. (2003), In the Interests of Justice: Reforming the Legal Profession, Oxford University
Press, pp. 109.
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(Rechtsanwaltskammer), ma con dugc thuc hién thong qua mot thiét ché ban tu phap
dac thu: Toa an ky luat luat su (Anwaltsgericht). Toa an ky luat luat su la mot thiét ché
doc lap, khong thude hé théng hanh chinh, cling khong nam trong hé théng cac Luat su
doan.’

Céc thiét ché giam sat doc 1ap nhu SRA ¢ Anh hay Toa an ky luat luat su & Pic
khong chi xtr 1y vi pham theo thu tuc cong béng va minh bach, ma con tao ra mot co ché
trach nhiém giai trinh rd rang trudc xa hoi. Viéc cong khai cac quyét dinh ky luat, cho
phép khang cdo va dam bao su tham gia cta cac chu thé ngoai nghé lut 1am gia ting
dang ké niém tin cong chiing vao tinh liém chinh cua gidi ludt su. Pong thoi, su giam
sat chit ch& va khach quan budc nguoi hanh nghé phai nang cao chuin muc chuyén
mon va y thirc trach nhiém, tir d6 cai thién chét luong dich vu phap 1y va cing c¢d uy tin
ctia nghé luat nhu mot tru cot bao vé cong 1y.

2.3. Thanh té thir ba: quy trinh xu ly vi pham chudn muc nghé nghiép

Khong chi can giam sat, hé thong con phai c6 quy trinh xir Iy minh bach va cong
bang nham xac dinh vi pham va ap dung ché tai thich hop. Pay 1a yéu té bao dam ring
dao duc nghé nghiép khong chi dung lai ¢ khuyén nghi, ma thyuc su c6 hiéu luc diéu
chinh hanh vi. Quy trinh nay phan anh tryc tiép tinh cong bang va minh bach cta co ché
diéu chinh. Chéng han, mo hinh cta Uc tiép nhan khiéu nai qua Legal Services
Commission doc lap, t6 chirc diéu tra khach quan va xét xir tai cac thiét ché lién nganh
doc 1ap.” Tai Purc, khi ¢6 dau hiéu vi pham dao dirc, Luat su doan khu vuc tién hanh
diéu tra ban dau. Néu hanh vi nghiém trong, vu viéc dugc chuyén té1 Toa an ky luat lut
su, ap dung cac ché tai nhu canh cdo, phat tién, cdm hanh nghé hodc x6a tén luat su.
Quy trinh duge thyc hién theo nguyén tic té tung tu phap, co thé khang cdo 1én toa cép
cao.® O Viét Nam, quy trinh ky luat nghé luat con thién vé xir Iy noi bg, thiéu tinh doc
1ap va minh bach. Nguyén tic chung cia quy trinh nay phai bao dam cong bang, quyén
duoc ling nghe va quyén khang cdo. Pay khong chi 1a co ché thuc thi chudn muyc dao
dtrc ma con gan truc tiép voi quyén con nguoi, dic biét 1a quyén hanh nghé va quyén
bao vé danh dy. Khi thii tyc ky luat thiéu minh bach, niém tin cong chiing vao tinh liém
chinh ctia nghé luét s bi suy giam.

2.4. Thanh té thir tw: trach nhiém gidi trinh
Day 1a thanh t6 cudi cing, nhung cyc ky quan trong, 14 tinh trach nhiém giai trinh

trude xa hoi. Thanh to6 nay bao dam rang vi¢c ban hanh va 4p dung chuan muc dao dac

® Rueschemeyer, D. (1973), Tldd, pp. 9.

7 Ebejer, M. R. (2015), Legal Practice and Ethics (2nd ed.), LexisNexis Butterworths, pp. 8-9.

8 Hans-Jurgen Ahrens (2017), Berufsrecht der Rechtsanwélte: Systematische Gesamtdarstellung, Verlag
Dr. Otto Schmidt.
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khong bi lam dung dé bao vé dic quyén nghé nghiép. Hazard va Dondi da canh bao
rang trong bdi canh thiéu ving sy tham gia cta cic co quan cong quyén hodc xi hoi dan
su, co ché trai trinh thuong yéu.® Vi du, tai Anh, Solicitors Regulation Authority (SRA)
c¢6 nghia vu cong khai moi quyét dinh xir 1y ky luat trén hé thong tra ctru truc tuyén, bao
gém ho tén luat su, hanh vi vi pham, ché tai ap dung va ban an chi tiét cua Solicitors
Disciplinary Tribunal (SDT).*° Trong h¢ thong Dirc, khong chi luat su bi khiéu nai phai
giai thich hanh vi ciia minh trudc Toa ky luat ludt su (Anwaltsgericht), ma ca Luat su
doan khu vyc cling c6 trach nhi¢m tra 161 don thu khiéu nai cua cong dan va chiu giam
sat cta co quan tu phap bang néu c6 dau hiéu bo lot hodc xir Iy khong khach quan.
Ngoai ra, cac phan quyét cua toa ky luat déu c6 thé bi khang céo va dugc xét xur lai
cong khai tai Oberlandesgericht (Toa Thuong tham cip ving).'! Hoic tai bang Ontario,
Canada, Law Society Tribunal (LST) bao gdom ca thanh vién gidi nghé va dai dién cong
ddng, do chinh quyén bd nhiém. Moi phan quyét ky luat phai giai trinh bang van ban,
dang tai cong khai trén trang web cua Hoi Luat su tinh. Ngoai ra, ngudi dan c6 quyén
phan hoi, khiéu nai va yéu cau xem xét lai cac quyét dinh.'? Trong ky nguyén sd, cong
cu trach nhiém giai trinh can gén v6i cong ngh¢ minh bach, nhu cong bd dit liéu mo vé
cac quyét dinh ky luat, xdy dung cong thong tin tryc tuyén tra ciru vi pham va bao céo
thudng nién dién tir. Viéc tmg dung cong nghé khong chi gitp cong chung dé& dang tiép
can thong tin ma con tao ap luc giam sat xa hoi lién tuc. Pay chinh 13 yéu té thoi su bao
dam dao dirc nghé luat gan chit véi niém tin cong chung trong moi truong sb hoa.

Twr cac phan tich trén, co thé dé& xuat mot khai niém co ché diéu chinh dao dirc
nghé lut nhu sau: “Co ché diéu chinh dao duc nghé luat 13 hé théng chuan muc va thé
ché nham bao dam viéc tuan thu cac nguyén tic dao dirc nghé nghiép thong qua mot
khung chuén myc diéu chinh hanh vi nghé nghiép, thiét ché giam sat doc lap, quy trinh
xtr 1y vi pham minh bach va co ché trach nhiém giai trinh cong khai.” Khai niém nay
gitip két ndi giita 1y thuyét dao dirc nghé nghiép véi co ché phap 1y diéu chinh, dong
thoi mo ra kha ning thiét ké thé ché phu hop trong diéu kién dic thu cia timg hé théng
phéap luat.

Co ché nay chi co thé phat huy tac dung néu bdn thanh té van hanh trong quan hé

chit ché, dugc bao dam boi nhitng diéu kién thé ché nhu tinh doc 1ap cia thiét ché giam

® Hazard, G. C., & Dondi, A. (2004), Legal Ethics: A Comparative Study, Stanford University Press,
pp.22-23.

10 Xem: William Flenley; Tom Leech (2020), The Law of Solicitors’ Liabilities, Bloomsbury Professional.
11 Hans-Jirgen Ahrens (2017), Berufsrecht der Rechtsanwalte: Systematische Gesamtdarstellung, Verlag
Dr. Otto Schmidt.

12 Christopher Moore (1997), The Law Society of Upper Canada and Ontario's Lawyers, 1797-1997,
University of Toronto Press.
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sat, co ché cudng ché phap 1y va sy tham gia phan bién x3 hoi. Chuén muc dao dirc chi
bén vitng khi gin v6i cudng ché thuc tién ciing v6i co ché minh bach va giam sat x3 hoi
trong bao dam liém chinh nghé luat.

Co ché diéu chinh dao dirc nghé nghiép khac biét cin ban vé6i ky luat hanh chinh.
Néu ky luat hanh chinh diéu chinh can bd cong vu theo ménh 1énh — phuc tung, thi co
ché dao dtrc nghé nghiép dya trén giad tri tu quan va trach nhi¢m xa hoi. Viéc nhap
nhang hai co ché d& dan dén hanh chinh hoa dao dirc nghé, 1am suy giam tinh doc 1ap va
hiéu qua tu diéu chinh.
3. Thue trang co ché diéu chinh dao dirc nghé luit & Viét Nam

Du van dé dao dirc nghé nghiép da duoc dé cap tir 1au trong cac vin ban chinh
sach va trong chuong trinh dao tao phap luat tai Viét Nam, song trén thuc té, co ché
diéu chinh dao dirc nghé luat van ton tai nhiéu bat cap ca vé ndi dung 1an to chirc thuc
hién. Céc yéu té cdu thanh mot co ché didu chinh hiéu qua — nhu d3 phan tich ¢ phan
trén — hién chua hinh thanh day du, dong bd va con mang tinh hinh thirc.
3.1. Chudn mwc ban hanh

Trude hét, chu thé ban hanh cc bd quy tac dao dirc nghé luat c6 sy phan tan ro
rét, khong theo mot co ché chung. Vi du, B quy tic dao dirc ciia tham phan do Hoi
ddng tuyén chon, giam sat Tham phan quéc gia ban hanh (Quyét dinh sé 87/Qb-
HDTC)®, trong khi chuan muyc dao duc cta kiém sat vién lai do Vién trudng Vién kiém
sat nhan dan tdi cao truc tiép ban hanh (Quyét dinh sé 21/QD-VKSTC)™. Béi voi luat
su, bo quy tic dao dirc lai do mot t6 chirc nghé nghiép tw quan 1a Hoi dong Luat sur toan
qudc ban hanh (Quyét dinh s6 201/QD-HPLSTQ)®, con chuan muc ctia chap hanh vién
va thira phat lai lai do Bo Tu phap, mot co quan hanh phép ban hanh lin luot bang
quyét dinh va thong tu.*® Cach thiét ké nay cho thay thiéu ving mét co quan qudc gia
ddc 1ap hodc co ché phdi hop thdng nhit trong viéc dinh hinh va kiém soat dao dirc
nghé nghiép, 1am cho hé thong chuan myc tré nén manh mun va khong dong bo.

Ngoai ra, da sd cac chu thé ban hanh déu 13 co quan hanh chinh hodc t6 chtc quan

1y ndi bo, do d6 thiéu tinh doc lap dé giam sat mot cach khach quan nhitng ngudi hanh

13 Quyét dinh s6 87/2018/QD-HDTC ngay 04/7/2018 ctia Hoi dong tuyén chon, giam sat Thim phan qudc
gia vé B9 quy tic dao dirc va ing xir cia Tham phan.

14 Quyét dinh s6 21/2023/QD-VKSTC ngay 07/02/2023 ctia Vién Kiém sat nhan dan tbi cao vé quy tic
chuén muc dao dirc nghé nghiép cia nguoi can bd Kiém sat.

15 Quyét dinh s6 201/2019/QD-HPLSTQ ngay 13/12/2019 cta Hoi dong Luat su toan qudc vé Bo quy tic
dao dirc va g xtr nghé nghiép luat su Viét Nam

16 Quyét dinh sé 1577/2021/QD-BTP ngay 20/10/2021 cta Bo Tu phap vé viéc ban hanh Chuin muc dao
dtre Chip hanh vién; Thong tu s6 08/2022/TT-BTP ngay 01/11/2022, ctua Bo Tu phép vé quy tic dao dirc
nghé nghiép Thira phat lai.
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nghé. Cu thé, B6 Tu phap vira 13 co quan quan 1y nha nuéc, vira ban hanh chuin muyc
dao duc va tham gia xtr Iy vi pham dao dirc ctia chdp hanh vién va thira phét lai, diéu
nay dan dén xung dot loi ich tiém tang, khi co quan quan 1y lai vira 1a “trong tai” vé
hanh vi dao dtrc. Tuong ty, Vién kiém sat nhan dan t6i cao khong chi quan 1y nganh doc
ma con tu ban hanh quy tac dao dirc cho chinh can bo cua minh, mot mé hinh “tu giam
sat” kém hiéu qua khi thiéu kiém tra doc lap.

Ngay ca trong giéi luat su mot nhom nghé nghiép co tinh tir quan cao nhit thi bo
quy tic dao dirc van chiu su gidm sat gian tiép ctia B Tu phap thong qua Diéu 1& Lién
doan luat su, 1am suy giam phan nao tinh doc 1ap nghé nghiép. B6 Quy tic dao duc va
ung xu nghé nghi¢p luat su Viét Nam do Lién doan Luat su Viét Nam ban hanh nam
2011, sira doi bd sung nam 2019. Bo quy tic tng xir cta tham phan (Quyét dinh sd
87/QD-TANDTC ngay 8/3/2018) 1 vian ban ap dung trong ndi bo hé thdng Toa an nhan
dan, khong phai 1a van ban quy pham phép luat theo Luat Ban hanh van ban quy pham
phép luat 2025.

3.2. Quy trinh xw ly

Vé nodi dung, cac quy tac dao dtrc hién nay thién vé dinh hudng, thiéu ché tai rd
rang va chua quy dinh cu thé hau qua khi vi pham. Vi du, trong B6 Quy tic dao dirc va
ung xu nghé nghiép luat su Viét Nam (2019), nhiéu diéu khoan st dung céc cum tur
nhu: “Luat su cn nd lyc...”, “Luat su ¢ trach nhiém hudéng dén...”, “Khuyén khich
luat su thyc hién...”. Pay la ngdn ngir thién vé khuyén nghi hon 1 rang budc phap 1y,
khong chi rd hau qua khi vi pham, va cang khong quy dinh mirc d6 hodc hinh thirc ché
tai cu thé.' Vé co ché thuc thi, cac Bd quy tic nay ciing thiéu quy trinh xir Iy vi pham
ddc 1ap va minh bach. Cac vi pham dao duc ludt su chu yéu do Hoi déng khen thudng,
ky luat ciia Poan Luat su xem xét, nhung khong c6 co ché tai phan doc lap, khong bat
budc cong khai két luan ky luat, khong cé quy trinh phan biét rd giita vi pham phap luat
va vi pham dao duc.

B6 Quy tic dao dirc ciia Tham phan 2018 13 tuyén ngdn dao dirc hon 1a cong cu
dé xur ly ky luat.!® Trong khi d6, Bo Quy tac dao dirc Luat su 2019 thé hién tinh tu quan

manh nhung chua thoat “ndi bo héa”, boi 18 Hoi dong Luat su toan quoc van chiu su

17 Nguyén Hai Nam, Gidi quyét xung dot loi ich trong hanh nghé ludt sw, Tap chi Luat su Viét Nam, S6 9,
2022, tr. 32-33.

18 & dao duc tham phan, xem thém: Nguyén Hoa Binh, Xdy dung quy tic dao dirc tham phdn, ting
cuong liém chinh tu phap, Tap chi Cong san, S6 909 (thang 7 nam 2018), tr. 12. Xem thém: Quan Thi
Ngoc Thao, Doc lap cua tham phan tir phuong dién dao dirc va phdp ludt, Nghién ctru 1ap phap, Sb
20/2014, tr. 18; Nguyén Minh Tuln, Vai tro ciia tham phdn trude yéu cau cdi cach tw phap, in trong sach:
Cai cach tu phap ¢ Viét Nam trong giai doan xay dung nha nudc phap quyén (TSKH. Lé Cam va TS.
Nguy&n Ngoc Chi ddng chu bién), Nha xuét ban Pai hoc Quéc gia Ha ndi, nim 2004, tr.235.
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giam sat ciia Bo Tu phap.!® Trong giai doan 2007-2022, Lién doan Luat su Viét Nam
nhan duogc 2.084 don thu c6 ndi dung khiéu nai, t§ céo lién quan dén luat su, nguoi tap
sur hanh nghé luat su. Cac doan luat su da xu 1y ky luat xd6a té€n 539 luat su va ky luat
bang hinh thirc khac (tam dinh chi tu cach thanh vién, canh céo, khién trach) 105 truong
hop.?° Tuy nhién, hau hét sb liéu chi phan anh ky luat hanh chinh, chua c6 phan loai
riéng cho vi pham dao dtrc nghé nghiép.

Bo quy tic dbi v6i chap hanh vién 2021 1iét ké cac pham chét “thuong ton phap
luat, khach quan, dan van khéo” mang tinh dinh tinh, nhung khong xac dinh nghia vu cu
thé. Thong tuw 08/2022 vé dao dtrc nghé Thira phat lai, mic di 13 mot budc tién vé hinh
thire phap 1y, nhung lai chua giao quyén diéu tra cho t6 chtrc nghé nghiép; viéc xtr 1y
chu yéu do So Tu phap. Quyét dinh 21/QD-VKSTC vé dao dic kiém sat vién ciing
mang tinh dinh huéng, thiéu cy thé.?

Tuong ty, Quyét dinh s6 27/QD-HDPQT ngay 25/12/2015 ctia Hoi dong quan 1y to
chtrc hanh nghé cong chimg, khong phai 13 van ban quy pham phép luat, chi mang tinh
dinh hudng ndi bo va khong co6 hi€u luc cudng ché doc lap. Co ché xur 1y vi pham dao
duc nghé nghiép chua dugc thiét 1ap 10 rang ngoai cac bién phap hanh chinh theo Luat
Cong chung.?? Ciing gidng nhu vay, “Chuin myc dao dirc Chap hanh vién” ban hanh
kém theo Quyét dinh s6 1577/QD-BTP ngay 20/10/2021 cua Bo Tu phap chira dyung
nhiéu cum tir nhu “yéu nghé, ban linh”, “guong mau, gian di”, “ton trong va chi dong
xdy dung mdi quan hé”... mang tinh dinh hudng dao dirc chung chung, khé lwong hoa.
Ngoai ra, nhiéu noi dung nhu “khoéng quan liéu, hach dich”, “t4 chirc thi hanh dang, kip
thoi cac ban an” 14 thudc vé nghia vy phép 1y chap hanh vién phai 1am, chir khong phai
chi 14 yéu cau dao dirc.

3.3. Thiét ché gidm sdt va trdch nhigm gidi trinh
Hién nay, viéc giam sat va xir Iy vi pham dao dac trong nghé luat chi yéu do

chinh c4c co quan hanh chinh hoéc td chuc nghé nghiép nodi bo thuc hién, thiéu Véng su

19 P3 Thi Thu Hé‘mg, Db Thi Héng Nhung, Nhgn dién cac sai pham, vuéng mdc trong hoat dong nhdn,
thuc hién dich vu phap Iy cua ludt sw hanh nghé trong 16 chirc hanh nghé luat sw tai Viét Nam, Tap chi
Nghé luat, S6 09/2021, tr. 51.

20 Phing Minh, 539 luat su bi ky luit x6a tén, B4o Dan tri, ding ngay 17/06/2024, truy cip tai
https://dantri.com.vn/xa-hoi/539-luat-su-bi-ky-luat-xoa-ten-20240617154302478.htm, truy cadp ngay
2/9/2025.

21§ dao duc kiém sat, xem thém: Cao Minh Cong, Vii Btic Hanh, Thuec hién quy tdc chudn muc dao dirc
nghé nghiép ciia nguoi can bg kiém sdt phung su t6 quoc, phuc vu nhdn déan, Tap chi Quan ly nha nudéc,
Sb 328 (5/2023), tr. 95. Xem thém: Pham Van Oanh, Van hoa ing xir - phuong thirc thé hién nang luc,
trinh d3, pham chdt dao dirc ciia Kiém sat vién, Tap chi kiém sat, S6 19 (thang 10/2014), tr. 23-24.

22 Xem thém: Pang Van Dinh, V& Xuan Cudng, Mét s6 gidi phdp ndng cao hiéu qua thue hién quy tic
dao dirc hanh nghé céng chirng, Tap chi Nghé luat, S6 6/2022, tr.85.
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tham gia ctia cac to chirc doc 1ap hay cong ddng xa hoi phap 1y rong hon.? O Viét Nam,
thanh t6 trach nhiém giai trinh ciing gin nhu chua hinh thanh do thiéu cong khai dit liéu
va phan bi¢n xa hoi. Chéng han, Bo Quy tac dao duc va ung xu nghé nghi¢p luat su Viét
Nam (ban hanh kém Quyét dinh s6 201/QD-HPLSTQ nim 2019) chi khing dinh nghia
vu “luat su phai tuan thu”, ma khong quy dinh bat ky co ché nao cho cong chung, bao
chi hoic t6 chire x4 hoi dan sy tham gia gidm sat dao dic.?” Tuong tw, “Chuin muyc dao
dirc Chap hanh vién” ban hanh kém theo Quyét dinh sé 1577/QD-BTP ngay 20/10/2021
cling khong dé cap dén bat ky co quan hay thiét ché doc 14p nao chiu trach nhiém giam
sat viéc tuan thu cac chudn muc dao duc. Trach nhiém trién khai duoc giao cho cac don
vi tryc thuoc Bo Tu phap, von vira thuc thi vira tu giam sat, dan dén xung dot chuc
nang.

Nhu vdy, c6 thé thiy co ché diéu chinh dao duc nghé luat & Viét Nam hién nay
moi dung lai & muce “tdn tai rOi rac” ctia mot sd yéu to riéng 1¢, chua hinh thanh mot hé
théng van hanh chat ch€. Tinh dinh huéng con chiém wu thé so véi tinh thuc thi; tinh
hinh thire 14n 4t hiéu qua diéu chinh thuc té; va tinh noi bd thiéu sy tham gia cla cong
ddng phap 1y rong 16n.

4. Nguyén nhan ciia nhitng han ché trong co ché diéu chinh dao dirc nghé luit &
Viét Nam
4.1. Di san phdp Iy: hanh chinh héa dao divc nghé nghiép

Mot nguyén nhan quan trong 13 tu duy dao tao nghé luat ¢ Viét Nam vén ning tinh

hanh chinh, thiéu d6i méi, chiu anh huong cia md hinh quan 1y nha nudce theo 16i ménh

LA

Iénh. Pao duc nghé nghi¢p bi “hanh chinh hoa”, coi nhu ndi quy xur ly ndi bo theo ky
ludt can bo thay vi chuidn muyc doc 1ap do cong dong nghé nghiép ty diéu chinh. Vi du,
B quy tic dao dirc tham phan do chinh co quan toa an ban hanh va giam st nén mang
tinh hinh thuec, thiéu thiét ché doc 1ap. Tuong tu, Quyét dinh vé chuin muc dao dirc can
bo kiém sat cling chi thyc thi trong ndi by nganh, thiéu phan bién doc 1ap tir bén ngoai.
Diéu nay cho thay dao dirc nghé luat ¢ Viét Nam van bi gan chit voi mo hinh ky luat
cong vu truyén thong, gay han ché hi¢u qua thuc thi.

4.2. Chwa nhdn thive ddy dii vé vai tro ciia dao dirc nghé nghiép

2 Trai ngugc véi thyce trang giam sat ndi bd hién nay ¢ Viét Nam, nhiéu qudc gia nhu Dic da xay dung
co ché giam sat da téng, c6 sy tham gia cia toa an hoac co quan doc lap nhim “dam bao tinh khach quan,
minh bach va tranh xung dot lgi ich. Xem thém: Ngo Hoang Oanh, Hanh nghé ludt sw ¢ mot s6 nudc trén
thé gidi, Tap chi Luat su Viét Nam, S6 1, 2021, tr.26.

2480 v6i cac mo hinh tién bo nhu SRA & Anh, noi toan bd quyét dinh xir 1y ky luat déu dugc cong khai
trén trang web, di kém v6i quyén khiéu nai va phan hoi tir ngudi st dung dich vu, thi co ché hi¢n nay cuia

It
13

Viét Nam thiéu ving hoan toan thiét ché “giai trinh ra xa hoi”.
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Trong nhén thirc phd bién, dao dirc nghé nghiép thudng dugce xem 1a phan “phu
tro” cho phép luat. Vi du, vé phuong dién tén hoc phén, chuong trinh dao tao tai Hoc
vién Tu phap chi danh 1/36 tin chi cho ndi dung “Pao dtic va tng xir nghé luat” thudc
hoc phan “Luat su va dao dic nghé luat su “3 tin chi.?® Piéu dang chu ¥ 13 ngay ca
trong gi6i nghé, nhiéu ngudi van nham 13n giita hanh vi vi pham phép luat va hanh vi
phi dao dirc, ddn dén viéc chi xir 1y nhitng vi pham 13 rang vé phap 1y ma bo qua nhirng
biéu hién 1éch chuin dao dirc chua dén muc ché tai phap luat. Vi du, Mot ) truong hop
luat su quang céo sai sy that, gdy hiéu nham vé anh hudng ca nhan nhung khong bi xir
1y vi ‘khéng vi pham quy dinh phép luat cu thé’, dd dugc gioi nghé nhiéu lan thao luan
ndi bo tai cac hdi nghi chuyén dé vé dao dirc nghé nghiép.?®
4.3. Thiéu thiét ché dic ldp va minh bach dé thuwe thi dao dirc nghé nghiép

O Viét Nam, cac to chuc gidam sat dao dtrc nghé nghiép cha yéu nam trong ndi bd
co quan hoac td chirc hanh nghé. Vi du dang cht y 1a Lién doan Ludt su Viét Nam, to
chtic duoc xem 1a dai dién cho co ché ty quan cua gidi luat su va co thidm quyén ban
hanh ciing nhu giam sat thuc thi B quy tic dao dic nghé nghiép (Quyét dinh sd
201/QDB-HDPLSTQ nam 2019). Khi toan bd hoat dong ky luat déu do Ban Chu nhiém
cac Poan luat su va Hoi dong khen thudng, ky luat cua Lién doan xu 1y, ai sé giam sat
ho? Tai sao khong cong khai két luan xtr 1y vi pham dao duac? Phai ching toan b quy
trinh ky luat luat su dang dugc van hanh trong mot “vong kin”?

4.4. Thiéu nén ting hoc thudt, Iy ludn va hé théng cdc phwong dn xir Iy nhitng tinh
huédng “tién thodi lwing nan” trong dao dirc nghé lugt

Cho dén nay, Viét Nam van chua hinh thanh duoc mét linh vuc nghién ciu
chuyén sau vé dao dirc nghé luat, tach bi¢t khoi dao duc hoc ndi chung. Vi du, céc
nghién ciru van chi tip trung vao mé ta cic quy tic dao dirc cu thé, thuong lap lai nhimng
khau hiéu nhu “liém chinh”, “khach quan”, “bao vé cong 1y’ ma khong nghién ciru vé
tiéu chi luong hoa, khong dua ra duoc hé théng cac tinh thé dao duc tién thoai ludng
nan (ethical dilemmas) va huéng giai quyét. Diéu nay khién cac nghién ctru xa rdi thyc
tidn va cic quy tic van rat triru tugng, kho ap dung va kho giam sat.

Céc nguyén nhan néu trén khong ton tai doc 1ap ma dan xen, can trd sy phat trién

ctia dao dtrc nghé luat ¢ Viét Nam. Trude hét, di san phap Iy hanh chinh héa dao duc

25 Xem chuong trinh dao tao luat su cua Hoc vién tu Phap, truy cap tai
https://hocvientuphap.edu.vn/daotao/Lists/ChuongTrinhDaoTao/Attachments/26/1%20Q%C4%90%2021
05%20chuong%20trinh%20khung%20dao%20tao%20luat%20su.pdf, truy cap ngay 15/6/2025.

2 Tran Vian An, Luat su khong quang cdo 1am anh huong dén danh du, uy tin cia doi ngii Luat su, nghé
Luat su, Tap chi dién tir Luat su Viét Nam, dang ngay 13/06/2023, truy cap tai https://Isvn.vn/luat-su-
khong-quang-cao-lam-anh-huong-den-danh-du-uy-tin-cua-doi-ngu-luat-su-nghe-luat-su-1686583995-
a131530.html truy cap ngay 1/9/2025.

133


https://hocvientuphap.edu.vn/daotao/Lists/ChuongTrinhDaoTao/Attachments/26/1%20Q%C4%90%202105%20chuong%20trinh%20khung%20dao%20tao%20luat%20su.pdf
https://hocvientuphap.edu.vn/daotao/Lists/ChuongTrinhDaoTao/Attachments/26/1%20Q%C4%90%202105%20chuong%20trinh%20khung%20dao%20tao%20luat%20su.pdf
https://lsvn.vn/luat-su-khong-quang-cao-lam-anh-huong-den-danh-du-uy-tin-cua-doi-ngu-luat-su-nghe-luat-su-1686583995-a131530.html
https://lsvn.vn/luat-su-khong-quang-cao-lam-anh-huong-den-danh-du-uy-tin-cua-doi-ngu-luat-su-nghe-luat-su-1686583995-a131530.html
https://lsvn.vn/luat-su-khong-quang-cao-lam-anh-huong-den-danh-du-uy-tin-cua-doi-ngu-luat-su-nghe-luat-su-1686583995-a131530.html

TAP CHi PHAP LUAT VA THUC TIEN - SO 64/2025

4.1) khién cho viéc hinh thanh va thyc thi cic chuin muc mang tinh 4p dat ndi bg, lam
suy yéu vai trd ty cha cia cong dong nghé nghiép. Trén nén tang do, nhan thirc phd bién
lai coi dao duc nghé luat chi la phén “phuy tro” cho phép luat (4.2), dan dén dao tao va
nghién ctru con mong, khong tao dugc co s& hoc thuat hay ap luc xa hi. Viéc thiéu co
so 1y luan va nén tang hoc thuat (4.4) cang cing cb quan niém coi nhe dao durc, khién
cac quy tic trd nén hinh thirc, chung chung va khé 4p dung trong céc tinh hudng tién
thoai ludng nan. Hé qua tit yéu la khong hinh thanh cac thiét ché doc 1ap va minh bach
dé giam sat (4.3), boi xa hoi chua du nhan thire va stre ép dé doi hoi su cong khai, minh
bach tir bén ngoai. Nhimng han ché nay van hanh theo co ché ty tai tao: tu duy hanh
chinh héa lam méo moé nhéan thire, nhan thirc phién dién dan dén dao tao yéu va nghién
clru mo nhat, tir @6 thiéu thiét ché giam sat doc lap, lai cang cang cd tinh hinh thtc va
dong kin ciia hé théng. Néi cach khac, cac nguyén nhan trén tuong tac theo cach vira ké
thtra lich s, vura tu duy tri trong hién tai, tao ra mot cAu trac khép kin kho pha v& néu
khong co cai cach dong bo tir nhan thie, hoc thuat, thiét ché dén thuc tién nghé nghiép.
4.5. Chwa co ap lyc xd hoi di manh tir nguwoi dan, bdo chi, truyén thong

O nhiéu quéc gia, su phat trién cta co ché diéu chinh dao duc nghé nghiép duoc
thiic ddy manh mé& boi ap luc tir x3 hoi dan sy, bao chi diéu tra, mang ludi than cha va
céc to chirc bao vé quyén lgi nguoi st dung dich vu phép 1y. Vi duy, tai Vuong quéc
Anh, loat phéng su BBC Panorama (2019) phanh phui viéc mot s vin phong luat nhap
cu ban “kich ban ti nan gia”?’; chi ba thang sau, Solicitors Regulation Authority da dinh
chi hanh nghé hai ludt su lién quan, ban an ky luédt dugc cong bd cong khai va cap nhat
thudong nién trén website cia SRA%. Nguoc lai, & Viét Nam, mbi quan hé gitta nguoi
hanh nghé luat va khach hang van con bat can xtmg vé thong tin; ¥ thirc phan anh vi
pham dao dirc con yéu; truyén thong phap 1y con mong va hiém khi tao dugc stc ép di
16n dé budc gisi nghé diéu chinh hanh vi. Ngoai ra, tim 1y e ngai “bdi xau hinh anh
nganh nghé” khién nhiéu vi pham dao duc bi che giéu hodc xu 1y ndi bo. Vi dy, DPoan
Luat su thanh phd HO Chi Minh da timg ra quyét dinh dinh chi, canh céo, tham chi x6a

tén luat su vi pham dao dtrc nghé nghiép?® nhung van con d6 hang loat cau hoi dat ra:

2" Nick Hilborne, Immigration lawyer secretly recorded by BBC struck off, Legalfutures, ding ngiy
30/3/2023, truy cép tai https://www.legalfutures.co.uk/latest-news/immigration-lawyer-secretly-recorded-
by-bbc-struck-off truy cap ngay 1/9/2025.

28 Solicitors Regulation Authority, SRA closes down three immigration firms, ding ngay 31/7/2023, truy
cap tai https://www.sra.org.uk/sra/news/press/2023-press-releases/three-immigration-firms truy cap ngay
1/9/2025.

29 Xem vi dy mot quyét dinh ky luat ciia Poan Luét su thanh phé H6 Chi Minh chi néu thong tin ky luat,
khong néi rd vi sao vi pham nghiém trong Bo quy tic dao dirc va (g xir nghé ludt su, quy trinh, cach
thirc xu 1y ra sao, truy cap tai
https://hcmcbar.org/NewsDetail.aspx?language=&CatPK=11&NewsPK=1396 truy cap ngay 15/6/2025
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liéu ngudi dan c6 biét dén nhitng quyét dinh nay? Tai sao cac thong bao quan trong nhur
vay lai chi xuét hién trén céac trang web ndi bd nhu hemcbar.org, dlsdongnai.com hay
luatsuhanoi.vn?

5. Giai phap hoan thién co ché diéu chinh dao dirc nghé luit ¢ Viét Nam

Thir nhét, can xay dung mot B quy tic dao dirc nghé luit mang tinh khung, ap
dung lién nganh, 1am nén tang cho viéc xay dung cac chuin myc dao dirc chi tiét trong
tig linh vuc hanh nghé cu thé.

Bo quy tic dao dirc nghé luat chung can duoc thiét ké khong chi nhu mét tap hop
céc khau hiéu dao dirc, ma 12 mot ciu trac chuin muc c6 hé théng véi cac gia tri bt 184,
nguyén tic nén tang va tinh hudng minh hoa dién hinh. B6 Tu phép c6 thé dong vai tro
diéu phdi soan thao, phdi hop cting Toa an nhan dan tdi cao, Vién kiém sat nhan dan t6i
cao, Lién doan luat su va cac hiép hoi nghé nghiép phap 1y khac. Quan trong hon, qué
trinh x4y dung can huy dong sy tham gia rong rdi cta cong dong nghé nghiép, hoc gidi
va céc to chirc x hoi dan sy nham bao dam tinh phan anh thyc tién va kha ning chap
nhén rong rai. Viéc ban hanh B quy tac dao duc khung khong chi gitp chuin hoa hé
gia tri dao duac nghé lut, ma con tao tién dé cho sy hinh thanh mot van hoa nghé nghiép
phap 1y 1anh manh va chuyén nghiép hon.®° Tir B6 quy tic dao dirc nghé ludt chung nay,
ting nghé luat riéng s& can cir vao do dé xay dung bd quy tic dao dirc va Gmg xir nghé
nghiép riéng clia nghé minh. Thyc hién giai phap nay sé khac phuc su thiéu théng nhat,
thiéu tinh rang budc ctia cac quy tic hién hanh.

Tht hai, dé bo quy tac dao duc co hiéu luc thuc té, can thiét phai gén no voi mot
co ché phap 1y t6i thiéu, thong qua viéc luat hoa mot sé nguyén tic co ban vé dao duc
nghé nghiép trong cac luat chuyén nganh.

Céc luat nhu Luat Luat su, Luat Cong chung, Luat T chuc tod 4n nhan dan... can
bd sung nhitng diéu khoan riéng vé nghia vu tuan thi dao dirc nghé nghiép va ché tai xir
Iy khi vi pham, véi muc do linh hoat phu hop véi timg nganh nghé. Cac hinh thic nhu
dinh chi hanh nghé, canh céo, khién trach — néu dugc xac lap trén co s& vi pham dao

dirc — s& tao nén strc niang cho chuan muc va rin de can thiét trong thuc tién.3!

30 Xem lai phan thyc trang tic gia da chi ra ring “Chu thé ban hanh chuan muyc con thiéu thong nhét va
thiéu tinh doc 1ap” (muc 3.1 va 3.2), nguyén nhén cia thyc trang 1a do “Chua nhén thirc dﬁy du vé vai tro
cua dao duc nghé nghiép” va “Thiéu nén tang hoc thuat, 1y luan, hé théng cac cach thic xur ly vé dao dirc
nghé luat” (muc 4.2 va 4.4)

31 Xem muc 3.2 & trén. Giai phap luat hoéa mot sé nguyén tic dao dirc nghé luat xuét phat tir thuc trang
cac quy tac hién hanh con thiéu tinh cudng ché va khéng ¢ co s& phap 1y rd rang. Phan tich & muc 3.2
cho thdy can thiét phai nang chudn muc dao dirc tir khuyén nghi ndi bd 18én thanh quy dinh c¢6 hiéu luc
phép ly.
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Thir ba, mot thiét ké thé ché hiéu qua khong thé thiéu ving nhing chu thé thyc thi
¢o tinh ddc lap va chuyén trach.

Viéc thiét 1ap cac y ban dao dirc doc 14p trong timg nganh nghé phap 1y 1a budc
di quan trong nhim chuyén hoa chuin muc thanh hanh vi thyc tién. Cac ty ban nay
khong nén phu thudc vao bd may hanh chinh ndi b, ma can duge ciu thanh tir cac
thanh vién c6 tham quyén nghé nghiép, uy tin xa hoi, va khong truc tiép lién quan dén
lgi ich quan 1y. Chirc ndng ctia cac uy ban khong chi 1a xem xét va xtr Iy vi pham dao
dirc, ma con bao gém tw van, canh béo, va dé xuit sira d6i chuan muc dao dirc cho phu
hop véi thyc tién. Dé bao dam hiéu luc va tinh minh bach, két luan xt 1y can duoc cong
khai duéi hinh thie phit hop, vira bao vé danh du c4 nhan, vira cing ¢ 10ng tin cua x4
héi vao su tu diéu chinh trong nghé luat.*

Thi tu, dao dic nghé nghiép khong thé diéu chinh hiéu qua néu tach roi khoi
phan hdi xa hoi va truyén thong cong khai.

Trong bdi canh nghé luat ngay cang gan hon voi cong chung va truyén thong sb
phat trién manh, viéc thiét l1ap cac kénh phan anh vi pham dao dtrc tur phia than chua,
nguoi dan, va bao chi la diéu kién tién quyét dé tao ap luc diéu chinh hanh vi nghé
nghiép. *° Cac t6 chirc nghé luat can xay dung cac nén tang truc tuyén tiép nhan khiéu
nai dao dirc, bao dam tinh 4n danh va quyén duogc bdo vé clia nguoi phan anh. Dé)ng
thoi, nén cong bd bao cdo thudng nién vé dao dirc nghé nghiép — néu rd s6 vu viée, hinh
thirc xtr 1y va cac xu hudng dao dic can chi ¥ — nhu mot hinh thire ty giam sat c6 trach
nhiém. Piéu nay khong chi tao dong luc cai thién, ma con nang cao niém tin x4 hoi vao
chuan muc dao dirc ctia gidi hanh nghé luat.3

Thir nam, dao tao dao duic nghé nghiép can dugc cai cach manh mé ca trong giai
doan dao tao ban dau va dio tao hanh nghé dinh ky.

Cac hoc phan dao dtrc hién nay phan 16n con thién vé 1y thuyét triru tuong, thiéu
chiéu sau tinh huéng va chua danh gia dugc nang luc hanh vi dao dtc cu thé. Hién nay,
mot trong nhitng han ché 16n trong cac co sO dao tao luat 1a viéc giang day dao dtc

nghé nghiép chua duoc coi 1a hoc phan bt budc (trir Hoc vién Tu phap nhu da phan

32 Xem muc 3.3 va 4.3 ¢ trén. Giai phap nay la phan hoi tryc tiép nhdam khac phuc ca thyc trang (muc 3.3)
1An nguyén nhan sau xa (muc 4.3) clia tinh trang thiéu hi¢u Iyc trong giam sat dao dirc nghé luat hién nay.

33 Ngb Hoang Oanh, Hanh nghé ludt sw ¢ mét s6 nudc trén thé gidi, Tap chi Luat su Viét Nam, S6 1,
2021, tr. 25.

3 Xem muc 3.3, 4.3 va 4.5 trong bai. Giai phap nay nhdm khic phuc tryc tiép nhitng diém yéu vé minh
bach, thiéu gidm sat xa hdi va phan bién cong déng, nhu da dugc phan tich & cdc muc 3.3, 4.3 va 4.5
trong bai viét.
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tich & trén), chua c6 khung danh gia dau ra vé ning luc dao duc.®® Pao tao dao dirc
nghé nghiép trong cac trudng luat hién nay con ning vé 1y thuyét, it tiép can tinh hudng
thue té, chua gin v6i hanh vi nghé nghiép cu thé. Thyc tién cho thdy c6 nhing giang
vién l1a chuyén gia vé thue tién chu yéu tiép can goc do thuc thé (tinh huéng), nguoc lai
giang vién chuyén gia nghién ctru lai tiép cin goc do nghién ctru luat, chua co su théng
nhit.®® Viéc danh gia két qua hoc tap chil yéu qua thi viét, chua c6 co ché kiém tra ning
lyc xtr Iy cac tinh huéng dao dtrc cu thé. Chinh vi vay, viéc thiét ké cac mo-dun hoc dua
trén tinh hubng dao duc thuc té kiéu tién thoai ludng nan (ethical dilemmas), ting
cuong céac tranh bién dao duc can dugc wu tién.3” Dé xuét nay ciing tring hop véi dinh
huong chién luoc trong dao tao nghé luat su, chu trong dao duc nghé luat, xay dung
chuong trinh véi nhiéu tinh huéng thuc hanh phong phu va c6 tiéu chi danh gia nang luc
dao dirc mot cach cu thé.®
6. Két luan

Tir nhitng phan tich trong bai, c¢6 thé khang dinh rang dao durc nghé luat khong chi
1a hé thdng quy tic trén gidy ma can tré thanh mot thyuc thé sdng dong, gan lién véi thuc
tién va duoc giam sat chat ché. B§ khung g@)m chuan muc, giam sat, xtr Iy vi pham va
trach nhiém giai trinh 14 nén tang khong thé thiéu cho mét co ché diéu chinh higu qua.
Viéc tach bach 1o rang dao dtic nghé nghiép khoi ky ludt hanh chinh giup phat hién va
ngin chin sdm cac léch chuan, déng thoi thiuc day van hoa tu quan trong cong dong
nghé luat. Nam nhom giai phap dé xuat mé ra hudng di thyc tién nham ning cao tinh
kha thi va hi¢u qua cua vi¢c thuc hanh dao dtc nghé luat tai Viét Nam. Bén canh do,
nghién ctru ciing goi md nhiéu huéng phat trién chuyén sau vé mdi quan hé giita ché tai
dao dirc va chat lugng nghé nghiép, dong thoi chii trong vai tro ctia cong nghé va su

tham gia cta xa hoi dan su trong giam sat dao duec.

% Poan Trung Kién, Tran Vi Hai, Kiém sodt, nang cao chat luwong dao tao ludt cua Truong Pai hoc Ludt
Ha Néi dép vng yéu cau hién nay, Tap chi Luat hoc, S 6, 2023, tr.140.

% Doan Dirc Luwong (2022), Hoan thién, phdt trién va thuc hién chudn chwong trinh dao tao trong linh
viee lugt dam bao chdt heong phit hop véi cac quy dinh hién hanh, Tap chi Phap luat va Thyc tién, S6 52,
tr. 112.

37 Xem muc 4.2 va 4.4 da phan tich & trén. Giai phap nay nhim khac phuc hai vin dé cin ban 1a thiéu
nhan thuc ding vé vai tro dao tao dao dirc nghé luat (muc 4.2); chua hinh thanh mét linh vuc hoc thuét
dao dirc nghé luat gén véi thue tidn hanh vi nghé nghiép (muc 4.4).

3 Nguyén Minh Hing, Ddo tao nghé ludt sw — Nhitng dinh huong chién lwge, Tap chi Luat su Viét Nam,
S6 6, 2022, tr.21; Nguyén Minh Hing, Déi méi mé hinh dao tao nghé ludt sw giai doan 2025 - 2030,
Nghé Lut, S6 8/2024, tr..67.
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