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THUC TRANG PHAP LUAT VE THU TUC KHAI NHAN DI SAN
VA PHAN CHIA DI SAN THUA KE BANG PHUONG THUC
CONG CHUNG, CHUNG THUC

Tom tat:

Bai viét phan tich thuc trang phap luat
vé thi tuc khai nhan va phan chia di san thira
ké bang phuong thirc cong ching, ching thuc
¢ Viét Nam - mQt phuong thure dugce phép luat
cong nhan nham dam bao tinh nhanh chong,
thuan tién va tiét kiém chi phi so v&i gidi
quyét tai Toa an. Tuy nhién, thyc tién ap dung
cho thiy nhiéu bat cap vé quy dinh phap luat
cling nhu cach hiéu va ap dung phap luat giira
cic dia phuong, tir van dé tham quyén, hinh
thirc van ban, dén thii tuc niém yét va chimg
thuc. Bai viét chi ra bén nhom bat cap chinh,
bao gém: su thiéu théng nhét giita cic vin
ban phap luat, mau thuin giira quy dinh cong
ching va dang ky dat dai, bt cap vé iy quyén
lién quan dén dia diém ching thuc, va khoang
tréng phap 1y vé thoi han khiéu nai, t6 cao.
Trén co so do, tac gia dé xudt mot sd giai
phap 1ap phép cu thé nhiam hoan thién hé
thong phap luat, ning cao tinh minh bach va
hiéu luc trong giai quyét thira ké bang phuong

thirc cong chung, ching thyec.
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Abstract:

The article analyzes the current status of
the law on procedures for declaration and
division of inheritance through notarization
and authentication in Vietham — a mechanism
recognized by law to ensure efficiency,
convenience, and cost-effectiveness compared
to court proceedings. However, practical
application reveals numerous shortcomings,
both in the legal provisions themselves and in
their interpretation and implementation across
different localities, ranging from issues of
jurisdiction and formal requirements of
documents to procedures of public posting
and authentication. The article identifies four
major categories of deficiencies, namely: the
lack of consistency among legal instruments,
conflicts between regulations on notarization
and land registration,

concerning authorization related to the place

inadequacies

of authentication, and legal gaps regarding the
time limits for complaints and denunciations.
On this basis, the author proposes several
specific legislative solutions to improve the
legal framework, enhance transparency, and
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strengthen the effectiveness of inheritance
settlement  through  notarization  and
authentication.

Tar khoa: Keywords:
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san; phan chia di san; cong chung; ching inherited estate; distribution of inherited
thuc estate; notarization; authentication.

1. Pat van dé

Thira ké 12 mot ché dinh phap luat quan trong cua phap luat dan su, khong chi co
v nghia dbi v6i viéec dam bao quyén so hiru tai san ma con gép phan duy tri 6n dinh cac
quan hé xa hoi sau khi nguoi dé lai di san qua doi. Trong thuc tién, quyén thira ké
khong tu dong duoc xac 1ap ma phai thong qua cac thu tuc theo quy dinh cua phap luat.
Bén canh phuong thirc giai quyét thong qua Toa an khi c6 tranh chap, phap luat hién
hanh con cho phép ngudi thira ké thuc hién quyén ctia minh thong qua phuong thirc
cong chimg, ching thuc. Pay duoc xem 1a mot phuong thic thuc hién quyén thira ké
mang tinh thuan lgi, nhanh chong va it tdn kém chi phi, thoi gian.

Tuy nhién, thyc tién cho thay thi tuc khai nhan va phan chia di san thira ké tai to
chte hanh nghé cong chimg, co quan c6 thim quyén ching thuc dang gip phai nhiéu
vudng mic, bt cap tir khau tiép nhan hod so, xac minh théng tin nguoi thira ké, dén viéc
lap va cong ching cac vin ban khai nhan hoic théa thuan phan chia di san. Nhitng bét
cap nay khong chi bat ngudn tir cic quy dinh phap luat chua day du hodc thiéu thong
nhat nhy gitta Luat Cong chimg nim 2014 va Nghi dinh 23/2015/ND-CP ngay 16 thang
02 nam 2015 ctia Chinh phi1 vé cap ban sao tir s6 gdc, chimg thuc ban sao tir ban chinh,
ching thyc chit ky va ching thyc hop ddng, giao dich (goi tat 1la Nghi dinh
23/2015/ND-CP) vé tham quyén, thu tuc ching thuc, ma con xuét phat tir cach hiéu va
ap dung phép luat chura théng nhét giita cac dia phuong, giita cac cong chimg vién trong
cing mdt t6 chirc hanh nghé.

Mat khéc, trong bdi canh sd luong cac van ban thoa thuan phan chia di san thira
ké duogc cong chimg ngay cang gia tang, nhat 13 tai cac d6 thi 16n noi gia tri bat dong
san ngay cang cao, thi yéu cau bao dam an toan phép 1y cho cac giao dich thira ké cang
tr& nén buc thiét. Néu khong kiém soat chat ché tinh xac thuc, hop phap ciia cac vin
ban nay, s& d& dan dén tinh trang gia mao gidy to, loi dung so hd cua phéap luat dé hop
thirc hoa viéc chiém doat di san, gay tranh chap sau cong ching va anh hudng nghiém

trong dén uy tin ctia hoat dong cong chimg, chimg thuc noéi chung.
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2. Quy dinh ciia phéap luat Viét Nam vé thi tuc khai nhan va phan chia di san thira
ké tai to chirc chirng, chieng thuc

2.1. Quyén yéu cau va tham quyen gidi quyét cho khai nhgn va phan chia di san thira
ké

Khai nhan va phan chia di san thira ké theo phwong thuc céng chang, ching
thuc c6 tinh don gian, thuan tién va mang tinh chat thoa thuan giira cac bén thira ké.
Trong phwong thirc ndy, phap luat dit trong tdm vao su tu nguyén, dong thuan va y chi
théng nht giira cac chu thé c6 quyén loi trong khéi di san.

Theo quy dinh tai khoan 1 Biéu 58 Luat Cong chimg nim 2014, chi trong
nhitng truong hop nhat dinh nguoi c6 quyén yéu cau khai nhan di san méi duoc tién
hanh thu tuc nay. Do 1a khi chi ¢c6 mot ngudi duge huong di san theo phép luat hoac
nhiéu ngudi cing duoc huong di san nhung c6 sy thoa thuan khdng phan chia di san.
Diéu d6 cho thiy quyén yéu ciu trong phuong thirc ndy duoc gii han trong nhitng hoan
canh don gian, khéng c6 tranh chap va cé su théng nhat giira cac bén thira ké.

Cha thé duoc quyén yéu cau thyc hién thu tuc nay chinh 1a nguoi duy nhat
dugc huong di san hodc cac ddng thira ké cuing thoa thuan khéng phan chia di san. Phap
luat trao cho ho quyén chu dong lua chon céach thic khai nhan théng qua céng chimng
hoac ching thuc van ban thoa thuan phan chia di san - mét hinh thic bao dam gia tri
phap ly cua su thoa thuan ma khong can dén sy can thiép caa co quan tu phap.

Vé tham quyén giai quyét yéu cau khai nhan di san, phap luat quy dinh to chirc
hanh nghé cong ching trén dia ban tinh, thanh phé noi c6 bat dong san hoic Uy ban
nhan dan cip xa noi thyc hién viéc ma thira ké. Su phan quyén nay vira tao su linh hoat
trong qué trinh thuc hién, vira dam bao rang viéc xéac 1ap quyén sé hiru mai trén tai san
dugc thyc hién cdng khai, minh bach va dtng quy dinh.

Dia diém khai nhan di san c6 y nghia v cling quan trong trong viéc xac dinh
tham quyén giai quyét. Dya trén Diéu 611 Bo luat Dan su nim 2015, dia diém mé thura
ké 14 noi cu tra cudi cling cua ngudi dé lai di san, hodc noi co phan I6n di san trong
truong hop khong xac dinh dugc noi cu tri. Chinh tir dia diém ndy, cac quyén va nghia
vu ciia ngudi thira ké dugc xac lap, ddng thoi tao co sé dé co quan co tham quyén tién
hanh thu tuc cdng ching, ching thuc hop €.

Theo quy dinh cua Luat Cong chiing nam 2024, phuong thirc nhan di san thtra
ké theo phuong thuc thoa thuan dugce quy dinh tai Diéu 59. Luat nay khdng phan chia
tha tuc thuc hién phuong thirc nay thanh khai nhan di san thira ké va thoa thuan phan
chia di san thira ké nhu Luat Cong chimg nam 2014 ma quy dinh chung maot tha tuc la
“phan chia di san thira ké&”, trong do, truong hop mot nguoi thira ké hay nhiéu nguoi
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thira ké theo di chic hay theo phép luat déu c6 quyén thuc hién thu tuc nay. Quy dinh
nay di khac phuc dugc mot s6 diém chua hop 1y trong Luat Céng chirng ndm 2014 nhu
bo sot trudng hop khai nhan di san thira ké khi ngudi chét co dé lai di chic hoic trudng
hop ngudi thira ké duy nhat dugce huong di san theo di chic, bao dam hanh lang phéap ly
thuan tién cho nguoi thira ké thuc hién quyén thira ké cia minh.

Vé thdm quyén, Luat Cong chimg nim 2024 van ké thira quy dinh vé& tham
quyén thuc hién thu tuc nhu Luat Cong chung nam 2014. Day 1a su ké thira hop 1y vi
cac t6 chuc hanh nghé céng chimg trén dia ban tinh, thanh phd noi c6 bt dong san hoic
Uy ban nhan dan cip xa noi thuc hién viéc mé thira ké 13 noi thuan tién nhat dé nguoi
thira ké yéu cau thuc hién thu tuc.
2.2. Thii tuc khai nh@n va phan chia di san thira ké tai té chirc cong chieng, chiing
thuc

Pé tién hanh thu tuc nay, ngudi thira ké can thyc hién theo cac budc sau day:

Budc 1: Chuan bi hd so khai nhan hozc thoa thuan phan chia di san thira ké. Day
1a budc nén tang dé xac lap can cir phap ly cho yéu cau thira ké. Nguoi thira ké can chi
dong, trung thuc va can trong trong viéc thu thap cac loai gidy to can thiét, bao gém:
Phiéu yéu cau cdng chirng hoac chang thuc theo mau.; Gidy ching tir ciia nguoi dé lai
di san hoic giay to khac chirng minh nguoi dé lai di san da chét. Vi du: ban sao trich luc
ho tich trong truong hop that lac gidy chung tir; Gidy to ching minh tai san nhu: Gidy
chtng nhan quyén sir dung dat hoic gidy ching nhan quyén sir dung dat, nha & va tai
san khac gén lién véi dat (sé do), hop dong mua ban can ho, gidy xac nhan sir dung dat
on dinh, 1au dai, khéng cd tranh chap (trong trudng hop chua co gidy ching nhan quyén
sir dung dat), gidy dang ky xe, so tiét kiém, gidy chang nhan phan vén gép trong doanh
nghiép,...; Gidy to nhan than cia ngudi thira ké nhu: cin cudc, ho khau, gidy khai sinh,
gidy dang ky két hon, ...; Di chtc (néu cd).

Viéc chuan bi ddy du hd so thé hién sy tu gi4c va ton trong quy trinh phap luat
clia nguoi yéu cau thira ké.

Budc 2: Lya chon va nop hd so tai co quan co tham quyén. Ngudi thira ké nop
hd so tai: Mot t6 chiac hanh nghé cong chimg trén dia ban tinh/thanh phd noi ¢ bét
dong san; Hodc Uy ban nhan dan cip x4 noi mé thira ké. Co quan c6 tham quyén sg tiép
nhan, kiém tra hd so va thu Iy néu hop 16. Viéc lua chon noi nop hd so cling can luu v
dén noi cu tri cudi cing cua nguoi dé lai di san vi day 1a can ci phéap ly dé xac dinh
dung dia diém mé thira ké.

Budc 3: Thuc hién viéc niém yét cong khai thdng tin thira ké. Sau khi hd so
dugc tiép nhan, co quan coéng ching sé tién hanh niém yét cong khai théng tin tai: Uy
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ban nhan dan cip xa noi thudng trd hodc tam trd cudi cung cua ngudi dé lai di san;
Trong trudng hop c6 bat dong san, niém yét thém tai Uy ban nhan dan cap x4 noi co bat
dong san. Thoi han niém yét 1a 15 ngay, ké tir ngay niém yét, day 1a khoang thoi gian
mang tinh phéap 1y dé dam bao quyén lgi cho céc c& nhan c6 lién quan. Néu hét thoi han
nay khong c6 ai khiéu nai, té céo, thi ho so thira ké s& dugc co quan cong chimng/ching
thuc tién hanh xéac nhan.

Budc 4: Ky két van ban khai nhan di san hoic thoa thuan phan chia di san. Sau
thoi gian niém yét, néu khong phat sinh tranh chéap, nguoi thira ké s& ky vao vin ban
khai nhan di san thira ké hodc vin ban thoa thuan phan chia di san thira ké. Viéc lap vin
ban duoc cdng chiing hoic chiing thuc dé bao dam gié tri phap ly va cé thé dung 1am
can cir ding ky tai san tai cac co quan ¢ tham quyeén.

Budc 5: Thyc hién thi tuc dang ky quyén so hitu/sir dung ddi véi tai san dugc
thira ké. Vian ban khai nhan di san thira ké hodc van ban thoa thuan phan chia di san
thira ké da cong chang 1a chiing ¢t hop phép dé nguoi thira ké tién hanh dang ky quyén
s& hiru hodc sir dung d6i véi loai tai san twong mg nhu dat dai, xe co, tai khoan tiét
kiém trong ngan hang, v.v. Nguoi thira ké sau khi nhan van ban thira ké da duoc cong
chtng hoic chiing thuc s& nop hd so tai co quan co tham quyén® dé thyc hién sang tén
dbi vai tai san duoc thira ké. Viéc ding ky nay gitp xac 1ap rd quyén loi, nghia vu cua
ngudi thira ké, dong thoi ngdn ngira cac tranh chap phat sinh trong twong lai.

Trong khudn kho quy dinh phép luat Viét Nam vé thira ké, cong chung va ding
ky quyén str dung dat, quyén s hitu nha &, nhiéu quy dinh chang nhiing chua dong bd
v6i nhau ma con boc 16 nhiing bat cip c6 nguy co lam gia tang tranh chap, gay kho
khin cho co quan nha nudc va xdm pham quyén lgi hop phép ciia ca nhan. Cac bét cap
sau day can dugc phan tich dudi goc nhin hoc thuat nhu 1a co sé cho viée dé xut hoan
thién phap luat.

3. Mt sé bat cap trong quy dinh cia phap luat vé tha tuc khai nhan di san va
phan chia di san thira ké bang phwong thiic cong chirng, chirng thuc

Tht nhit, mau thuin gitta B¢ luat Dan sy, Luat Dt dai va Luat Cong chiing vé
yéu cau cong ching van ban phan chia di san

B6 luat Dan sy khong quy dinh bt budc van ban thoa thuin phan chia di san
phai dugc cong chimg. Tuy nhién, Luat Dat dai nim 2024 (Khoan 3 Diéu 27) va Luat
Nha ¢ nam 2023 (khoan 3 Piéu 164) lai quy dinh rang viéc thira ké quyén st dung dit,

1 Péi voi dét dai thi nguoi thira ké ndp hd so tai Van phong dang ky dit dai dé dang ky bién dong dét dai,
dbi voi xe 6 t6, xe may thi ngudi thira ké nop hd so tai co quan cong an, dbi véi tai khoan tiét kiém thi
lién hé ngan hang noi ma tiét kiém, d6i voi phan vén gop trong doanh nghiép thi lién hé doanh nghiép noi
ngudi dé lai di san c6 phin vén gop dé thyc hién tha tuc thay ddi tu cach thanh vién hodc c¢b dong.
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quyén sé hitu nha & phai dugc cong ching, ching thuc theo quy dinh cta phap luat dan
su. Quy dinh nay tuy v& hinh thirc mang tinh vién dan theo B9 luat Dan su, nhung trén
thue té lai khong du cdn ctr cho co quan ding ky dat dai chip nhin vin ban thoa thuan
khong cong chirng, ching thyuc. Boi 1€, Luat Cong chirng nam 2024 quy dinh ro: “Van
ban phan chia di san di cong chimg 13 13 can ctr dé co quan nha nudc c6 thim quyén
dang ky viéc chuyén quyén sir dung dit, quyén sé hitu tai san cho ngudi duoc hudng di
san”?. Trong khi d6, Nghi dinh 101/2024/ND-CP ngay 29 thang 7 nim 2024 ctia Chinh
phu quy dinh vé diéu tra co ban dat dai; ding ky, cip gidy ching nhin quyén st dung
dat, quyén so hitu tai san gan lién véi dat va hé thong thong tin dat dai ® lai quy dinh:
“Pdi véi nguoi dang st dung dat, chi so hitu tai san gan lién voi dat 1a ho gia dinh, ca
nhan, cong ddng dan cu thi hd so gdm: ¢) Gidy to vé viéc nhan thira ké quyén st dung
dat theo quy dinh ctia phap ludt vé dan sy d6i v6i truong hop nhan thira ké quyén st
dung dat chua dugc cap Gidy chimg nhan quyén sir dung dat, quyén sé hitu tai san gin
lién voi dat theo quy dinh phép luat vé dat dai; d) Gidy to vé viéc nhan thira ké quyén st
dung dat theo quy dinh cua phap luat vé dan sy va gidy to vé viéc chuyén quyén st
dung dat d6i vai truong hop quy dinh tai Khoan 4 Diéu 45 cua Luét Dat dai”.

Trong thyc tién, nhiéu truong hop ding ky bién dong dat dai tai van phong dang
ky dat dai gap nhidu khé khan do bi tir chdi hd so vi khong ¢ vin ban phén chia di san
dugc cong chimg, ching thuc. Boi vi can bd tiép nhan ho so cho rang vin ban phéan chia
di san khong c6 gia tri xdc minh tinh hop phép cua giao dich (li¢u c6 bi bo sot nguoi
thira ké, bi cudng ép, ltra dbi hay khong). V& thuc tién, néu tién hanh xac minh hodc yéu
cau giam dinh d6i voi van ban phan chia di san khong c6 cong ching hodc ching thuc
s& mat rat nhiéu chi phi, thoi gian, cong suc, thdm chi trinh ty, thi tuc xadc minh hoac
yéu cau giam dinh con phic tap gap nhiéu 1an so véi viéc nguoi thira ké yéu cu cong
chting hodc chimg thuc dbi véi vin ban phéan chia di san.* Piéu nay cho thiy can xem
xét quy dinh theo huéng bat budc cong chimg hodc ching thyuc van ban thira ké nha o,
dat dai.

Thir hai, mau thuin giita quy dinh vé chting thyc va ban chat caa ché dinh uy
quyén

2 Pidu 59 Luat Cong ching nam 2024.

3 Nghi dinh 101/2024/ND-CP quy dinh vé diéu tra co ban dat dai; dang ky, cip gidy ching nhan quyén sir
dung dit, quyén so hitu tai san gin lién véi dat va hé théng thong tin dat dai, truy cép tai
https://thuvienphapluat.vn/van-ban/Bat-dong-san/Nghi-dinh-101-2024-ND-CP-dang-ky-cap-giay-chung-
nhan-quyen-su-dung-dat-tai-san-gan-lien-dat-613131.aspXx, ngay truy cap 30/4/2025.

4 Pham Huy Vi, Van ban tir chéi nhdn di san khéng cong chimg, chimg thiee, Tap chi Toa an nhan dan
dién tir, truy cép tai, https://tapchitoaan.vn/van-ban-tu-choi-nhan-di-san-khong-cong-chung-chung-thuc.,
ngay truy cap 05/5/2025.
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Céc quy dinh hién hanh vé chuang thuc giao dich ay quyén trong linh vuc thira
ké boc 16 su thiéu théng nhat gitra Nghi dinh 23/2015/ND-CP va Luat Céng chang. Mot
mat, Nghi dinh 23/2015/ND-CP duoc thiét ké theo hudng hanh chinh hda thu tuc ching
thuc, gan chat tham quyén vao Uy ban nhan dan cip x3 noi c6 dat, déng thoi yéu cu
viéc “ky truéc mit ngudi ¢d tham quyén chang thuc”. Cach quy dinh nay di dan dén
viéc nhiéu dia phuong hiéu rang céc bén phai c6 mat dong thoi tai cing mot thoi diém,
ciing mot dia diém, va do d6 khong chap nhan hinh thic chiing thuc “hai dau”.

Mit khac, Luat Cong chimg nam 2024 lai cho phép cong chimg ddi vai hop
ddng, giao dich ¢6 nhidu bén cu tra tai cac dia phwong khac nhau theo huéng linh hoat
hon, bao dam ding ban chat cua ché dinh dai dién theo uy quyén. Su thiéu thong nhat
nay khéng chi tao ra cach hiéu va ap dung khéc nhau giita cac co quan hanh chinh ma
con lam phéat sinh ganh nang thu tuc, han ché quyén tu do giao dich, giam tinh kha thi
cia co ché dai dién theo uy quyén trong thuc tidn. Cing mat loai giao dich dan su
nhung lai bi diéu chinh boi hai co ché khac nhau: co ché hanh chinh (chiing thuc) va co
ché tu phap — nghé nghiép (céng chiing). C6 thé thay, bat cap chu yéu bat ngudn tir cach
dién dat tai khoan 3 Diéu 36 Nghi dinh 23/2015/ND-CP, vén chua 1am rd pham vi va
cach thirc &p dung yéu cau “ky trudc mat ngudi thuc hién ching thuc”. Vi vay, can sta
d6i quy dinh nay dé bao dam thng nhat véi tinh than cua Luat Cong chimg, dong thoi
tao diéu kién thuan lgi hon cho cac giao dich dan su.

Thir ba, bat cap trong quy dinh phép luat lién quan dén thoi han khiéu nai, t6 cao
trong thi tuc niém yét vin ban phan chia di san thira ké

Mot trong nhitng diém quan trong trong thi tuc cdng chimg vin ban phan chia
di san theo Luat Céng chimg nam 2024 va Nghi dinh 104/2025/ NB-CP ngay 15 thang
05 ndm 2025 cua Chinh phu quy dinh chi tiét mot sé didu va bién phép thi hanh Luat
Cong ching nam 2024 1a nghia vu niém yét théng béo thu Iy hd so yéu cau cong
chang tai Uy ban nhan dan cdp x&. Muc dich cta viéc niém yét 1a nham cong khai qué
trinh phan chia di san dé cac chu thé c6 quyén va loi ich lién quan (dic biét 1a nhiing
ngudi thira ké bi bo sét hoac ¢d tranh chip vé& ngudn gdc di san) co co hoi thyc hién
quyén khiéu nai, t6 céo trudc khi vin ban phan chia di san dugc cong ching.

Tuy nhién, quy dinh hién hanh chi ding lai & viéc yéu cau “ghi rd néu c6 khiéu
nai, t6 cdo vé viéc bo sot, giau giém nguoi duoc husng di san; bo sot ngudi thira ké; di
san khong thudc quyén so hitu, quyén str dung cia nguoi dé lai di san thi khiéu nai, t6
cdo d6 dugc gui cho to chic hanh nghé cong ching da thuc hién viéc niém yéts,

5 Piéu 18 Nghi dinh 29/2015/NB-CP ngay 15 thang 03 nam 2015 caa Chinh phu huéng din thi hanh Luat
Cdng chiing 2014, truy cap tai https://thuvienphapluat.vn/van-ban/Dich-vu-phap-ly/Nghi-dinh-29-2015-
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ma khéng xac dinh thoi han cu thé dé thyc hién quyén khiéu nai, té céo.

Viéc thiéu quy dinh cu thé vé thoi han da tao ra khoang trong phép 1y. Chua rd
thoi han 15 ngay duoc coi 1a thoi han luat dinh dé nop don khiéu nai, té céo, hay chi 1a
thoi gian thong bao cho cac bén lién quan trude khi khiéu nai, t6 cdo co thé duoc thuc
hién sau khi két thic niém yét. Mt khéc, ciing khong 5 liéu cac khiéu nai, to cao nay
c¢6 duge diéu chinh theo Luat Khiéu nai hoic Luat T céo hay khong, trong khi hai vin
ban nay vén &p dung cho khiéu nai, t6 cdo dbi v6i hanh vi hanh chinh hoic hanh vi vi
pham phép luat cua can bo, cong chire, chir khong truc tiép didu chinh cac quan hé dan
su ¢4 tinh chét t6 tung mém nhu coéng ching.

Bat cap nay dan dén nguy co xdm pham quyén va loi ich hop phép cua ngudi
thira ké néu khiéu nai hoic t6 cdo chinh dang bi tir chdi tiép nhan chi vi khong ¢ co so
phap ly rd rang vé thoi han. Trong mot s6 vu viéc, ngudi thira ké chi phat hién viéc bi
bo s6t sau khi thii tuc cong chimg di hoan tt, vin ban di duoc diang ky bién dong, va
tai san da bi chuyén nhuong, khién viéc bao vé quyén lgi tré nén vo cung khé khan, kéo
theo tranh chap phuc tap va kéo dai.

V& mit nguyén tic, céng ching 1a mot hinh thie ching nhan nham dam bao tinh
hop phép, cong khai, va minh bach cua céc giao dich dan sy. Do d6, co ché xir ly khiéu
nai, t& cdo trong thu tuc niém yét can phai duoc phap luat quy dinh chat ché, nhat l1a
vé thoi han, dé bao vé dung muc quyén tiép can thdng tin va quyén duoc bao vé tai san
ctia cac chu thé lién quan.

4. Mt sb kién nghi gép phan hoan thién phap luat vé thi tuc khai nhan di san va
phan chia di san thira ké

Dé bao dam tinh hiéu lyc, hiéu qua va kha thi trong giai quyét cac quan hé phap
luat vé thira ké, y8u cau dit ra hién nay I1a phai hoan thién hé thong phép luét hién hanh
theo huéng théng nhat va dong bo gitra cac dao luat cé lién quan, cu thé 1a Bo luat Dan
su, Luat Cong chung, Luat Dat dai va cac van ban hudng dan thi hanh. Tinh trang thiéu
lién thong va chua twong thich gitra cdc quy dinh cua cac van ban luat nay khéng chi
gay lung tlng trong thyc tién &p dung ma con tiém 4n nguy co phat sinh tranh chip kéo
dai. Tac gia kién nghi mot s giai phap sau day nham g6p phan hoan thién phap luat:

Thi nhat, bo sung quy dinh bat budc cdng chiing hodc chiing thuc vin ban phan
chia di san 1a quyén sir dung dat va nha ¢. Bé bao dam tinh théng nhat va an toan vé
mat phap ly, can sira d6i Diéu 656 Bo luat Dan sy nam 2015 theo hudng bd sung quy

ND-CP-huong-dan-Luat-Cong-chung-268406.aspx ; Diéu 44 Nghi dinh sé 104/2025/NB-CP ngay 15
thang 05 nim 2025 cua Chinh pha hwéng din thi hanh Luat Coéng chuang, truy cap tai
https://thuvienphapluat.vn/van-ban/Dich-vu-phap-ly/Nghi-dinh-104-2025-ND-CP-huong-dan-Luat-Cong-
chung-643159.aspx, ngay truy cap 29/6/2025.
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dinh 13 rang: d6i vai di san 1a bat dong san hoic tai san phai ding ky quyén sé hitu, van
ban phan chia di san bat budc phai dugc cong chirng hoic ching thuc. Cu thé, tac gia dé
Xuat stra d6i Diéu 656 Bo luat Dan sy 2015 nhu sau®:

“Piéu 656. Hop mat nhirg ngudi thira ké

1. Sau khi c6 thdng bao vé viéc ma thira ké hodc di chuc dugc cdng bd, nhiing
ngudi thira ké c6 thé hop mat dé thoa thuan nhitng viéc sau day:

a) Cur ngudi quan ly di san, ngudi phan chia di san, xac dinh quyén, nghia vu
ctia nhitng ngudi ndy, néu ngudi dé lai di san khdng chi dinh trong di chic;

b) Céch thurc phén chia di san.

2. Moi thoa thuan cua nhitng ngudi thira ké phai duoc 1ap thanh van ban. Trong
hop tai san 1a bdt déng san hodc dong san cé dang ky quyén sé hitu, van ban phan chia
di san phdi duwoc cong chieng hodc ching thuc. ”

Dé xuit stra do6i diém ¢ Khoan 3 Diéu 27 Luat Dét dai nam 2024 thanh”: “Vin
ban vé thira ké quyén str dung dat, quyén str dung dat va tai san gan lién voi dat phdi
dwroc cdng ching hodc ching thuc”; va sira doi Khoan 3 Diéu 164 Luat Nha ¢ nim
2023 thanh: “Vian ban thira ké nha & phai dirgc cong chiing hogc ching thuc”. Cach quy
dinh nay khic phuc tinh trang vién dan vong vo théng qua cum tir “theo quy dinh cua
phap luat dan sy” ma khdng chi r3 can ct cu thé.

Thi hai, dé bao dam thdng nhat véi tinh than cua Luat Cong ching nam 2024 va
khac phuc sy cing nhac trong Nghi dinh 23/2015/ND-CP, can sira d6i Khoan 3 Diéu 36
theo huéng quy dinh rd: yéu cau “ky truéc mat ngudi ¢d tham quyén chang thyuc”
khong ddng nghia vai viéc tat ca cac bén phai ¢ mat dong thoi tai cing mot dia diém.
Trong trudng hop cac bén cu tra tai nhidu dia phuong khac nhau, mdi bén c6 thé thyc
hién viéc ky va ching thyc tai co quan c6 thim quyén noi minh cu tri, va cac van ban
nay cd gia tri phap 1y nhu mot hop déng ty quyén thng nhat.

Cu thé, tac gia kién nghi stra d6i Khoan 3 Diéu 36 Nghij dinh 23/2015/ND-CP
nhu sau: “Céac bén tham gia hop dong, giao dich phai ky truéc mat ngudi thuc hién
chang thyc. Truong hop nguoi ¢6 tham quyén giao két hop dong cua cac td chic tin
dung, doanh nghiép da dang ky chit ky mau tai co quan thyc hién ching thyc thi c6 thé
ky trudc vao hop dong; ngudi thuc hién ching thyuc phai ddi chiéu chir ky cua ho trong
hop ddng vai chir ky mau truge khi thuc hién chung thuc; néu nghi ngd chit ky trong
hop ddng khac véi chir ky mau thi yéu cau nguoi d6 ky trudc mat.

® Phan in nghién la dé xuat bo sung cta tac gia.
" Phan in nghién 13 dé xuat sira doi cta tac gia.
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Truong hop ngudi yéu cau chimg thuc khong ky duoc thi phai diém chi; néu
ngudi d6 khong doc duge, khong nghe duoc, khong ky, khong diém chi duogc thi phai
¢6 02 (hai) nguoi lam chimg. Nguoi lam ching phai c6 da nang luc hanh vi dan su va
khong c6 quyén, loi ich hodc nghia vu lién quan dén hop dong, giao dich.

Truong hop cdc bén tham gia hop dong, giao dich cuw trii tai cdc dia phwong
khdc nhau, méi bén c6 thé thie hién viée ky va chitng thuec tai co quan c6 tham quyén
chitng thiee noi minh cw trii. Cde van ban chimg thic riéng 1é dwoc hop nhdt va cé gid
tri phdp 1y nhwe mét hop dong, giao dich théng nhat.”®

Thir ba, quy dinh rd thoi han va cin ct phap ly cua viéc khiéu nai, té céo trong
thu tuc niém yét. Bé khic phuc khoang tréng phap 1y vé thoi han va can ct xu ly khiéu
nai, to céo trong qué trinh niém yét hd so phan chia di san, ching t6i kién nghi stra doi
Nghi dinh huéng dan Luat Cong chimg nim 2024, quy dinh cu thé thoi han gui khiéu
nai, td cdo lién quan dén viéc niém yét (vi du: 15 ngay ké tir ngay két thac niém yét).
Dong thoi, can 1am rd méi quan hé giira khiéu nai, té cao trong céng ching voi Luat
Khiéu nai va Luat T4 cdo, trong d6 quy dinh tha tuc té tung “mém” trong linh vuc cong
chung 1a hinh thtc khiéu nai dan su dic thi, khéng phu thudc vao trinh tu hanh chinh
hoac ky luat cong chuc.

Ngoai ra, can bo sung hudng dan xir Iy hau kiém néu cé khiéu nai, t céo hop ly
sau khi da cong chiing theo hudng cho phép tam dimg ding ky bién dong tai san, hay
bo hiéu luc cdng ching néu ¢ bang ching vé hanh vi gia mao, ép budc hoic bo sét
ngudi thira ké.

Cac giai phap néu trén nham thao g& cac diém nghén trong quy dinh va to chirc
thuc hién phap luat hién hanh, bao dam sy dong bo, minh bach, thdng nhét va kha
thi trong giai quyét cac quan hé thira ké - mot linh vuc von dan xen giita yéu t6 nhan
than va quyén tai san, gitra tinh cam va phap 1y, doi hoi su tinh té trong thiét ké luat va
su nghiém tdc trong thyc thi. Viéc hoan thién phéap luat khdng chi 1a dap wng yéu cau ky
thuat 1ap phap ma con 1a hién thuc hda cam két cuia Nha nuéc phap quyén trong bao vé
cong 1y, quyén con ngudi va quyén s hitu tai san.

5. Két luan

Thuec tién ap dung tha tuc khai nhan va phan chia di san thira ké bang phuong
thizc cong ching, ching thuc ¢ Viét Nam da cho thiy nhiing khoang tréng va thiéu
thdng nhét trong hé thdng phap luat hién hanh. Céc bat cap vé tham quyeén, hinh thuc va
trinh ty thu tuc khéng chi tao ra su lung tlng trong &p dung ma con tiém 4n nguy co

8 Phan in nghiéng 1a tac gia kién nghi bd sung.
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xa4m pham quyén va loi ich hop phéap cua nhitng nguoi thira ké. Van dé& nay phan anh
yéu cau cap thiét phai tiép tuc hoan thién phap luat thira ké nham bao dam tinh minh
bach, an toan phap ly va su 6n dinh cua cac quan hé dan su cd lién quan. Suy cho cuing,
sy van hanh hi¢u qua cua co ché phap luat thtra ké chinh 1a thudc do nang lyc cua Nha

nudce phap quyén trong viéc bao vé cong ly va quyén con nguoi./.
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