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HOAT PONG CONG CHUNG TRONG KIEM SOAT GIAN LAN VA
THAT THU THUE TU GIAO DICH BAT PQNG SAN TAI VIET NAM:
PHAN TICH PHAP LY VA THUC TIEN AP DUNG

TOm tat:

Bai nghién cutu phan tich vai tro
quan trong cua hoat dong cdng chang
trong viéc kiém soat gian lan va ngin
chan that thu thué & céc giao dich bat
dong san tai Viét Nam. Cong chung khong
chi dam bao tinh hop phap, minh bach cua
giao dich ma con hd tro co quan thué xac
dinh chinh xac nghia vu tai chinh. Tuy
nhién, cac hanh vi gian lan nhu khai gia
thap, st dung hop dong uy quyén hoic
hop ddng kép van dién ra pho bién, dan
dén that thoat ngan sach nha nudc va lam
suy giam tinh minh bach cua thi truong
bit dong san. Nghién ctu phan tich quy
dinh phép luat Viét Nam lién quan dén
hoat dong cong chung, kinh doanh bét
dong san va thué trong giao dich bt dong
san, dong thoi so sanh véi cac quy dinh
phép luat tai cac qudc gia nhu Phép va
Dtrc, noi cong ching vién duoc trao
quyén han rong hon trong viéc giam sat va
xé&c thuc giao dich. Tir d6, bai viét dé xuat
xay dung co s¢ dir liéu bat dong san tap
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Abstract:

This study analyzes the important role
of notarial activities in controlling fraud and
preventing tax evasion in real estate
transactions in Vietnam. Notarization ensures
the legality and transparency of transactions
while aiding tax authorities in accurately
determining financial obligations. However,
fraudulent practices, such as under-declaring
transaction values, utilizing powers of
attorney, or employing dual contracts, remain
widespread, leading to significant state budget
losses and diminishing the transparency of the
real estate market. The research analyzes
Vietnam’s

notarization, real estate business, and taxation

legal framework governing
in real estate transactions, while comparing it
with the legal systems of countries such as
France and Germany, where notaries are
granted broader authority to oversee and
authenticate transactions. Based on this
analysis, the study proposes the establishment
of a centralized real estate database, the

expansion of notaries’ powers, and improved
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trung, ting quyén han cdng chang vién va
cai thién lién két gitta cac co quan quan ly
nham nang cao hiéu qua kiém soat, ngin
ngtra that thu thué va thuc day thi truong
bat dong san phat trién bén viing.

Tor khoa:

Hoat dong cong chung; giao dich
bit dong san; gian lan thué; trach nhiém
phép ly va kiém soat thué

coordination among regulatory agencies.
These measures aim to enhance oversight
effectiveness, prevent tax revenue losses, and
promote the sustainable development of
Vietnam’s real estate market.

Keywords:

Notarial  activities; real estate
transactions; tax fraud; legal liability and

tax compliance

1. Pat van dé

Giao dich bat dong san co vai trd quan trong trong nén kinh té, vira 1a ngudn thu
16n thong qua thué, phi, vira tic dong dén sy minh bach va 6n dinh cuta thi truong. Tuy
nhién, thyc trang gian 14n va that thu thué vin phd bién tai Viét Nam, anh hudng tiéu
cuc dén hiéu qua quan 1y nha nude va phat trién bén viing cua thi truong.

Trong bdi canh d6, hoat dong cong ching khong chi 1a cong cu bao dam tinh
phap 1y cho giao dich ma con c6 tiém niang hd trg Nha nudc kiém soat gian 1an thué
thong qua viéc xac thyuc gia tri giao dich thyc té. Tuy nhién, nhitng thu doan nhu khai
gia thap, sir dung hop dong iy quyén hodc hop dong kép dang lam suy giam hiéu qua
gidm sét.

Viéc phan tich cac hanh vi gian 14n va danh gia vai tro cua cong chirng trong
kiém soat that thu thué vi vdy 1a can thiét, khong chi dé nhan dién cac 15 hong phép 1y
ma con dé dé xuat nhitng giai phap ting cudong tinh minh bach va hiéu qua trong quan
1y giao dich bat dong san.

2. Co s¢ phap ly vé thué bat dong san

Hé thong thué cua Viét Nam hién nay chu yéu truy thu trén thu nhap (ca nhan,
doanh nghiép); sir dung thu nhap hozc truy thu trén tai san. Riéng trong giao dich vé bt
dong san, mot s6 loai thué phé bién nhu sau:

Thir nhat, vé thué thu nhap doanh nghiép

Trudng hop doanh nghiép la bén chuyén nhuong bat dong san. Theo diém e,
khoan 4, Diéu 8 Nghi dinh 126/2020/ND-CP ngay 19/10/2020 quy dinh chi tiét mot s6
diéu caa Luat quan ly thué, thué thu nhap doanh nghiép trong truong hop doanh nghiép
&p dung phuong phap tinh thué theo ty I¢ trén doanh thu s& dugc ké khai theo tung lan
phat sinh, cham nhat I1a ngay thir 10 ké tir ngay phat sinh nghia vu thué, thué thu nhap
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doanh nghiép duoc tinh bang thu nhap tinh thué nhan vai thué suit (20%), cu thé véi
cong thure sau:

Thu nhap tinh thué = thu nhap chiju thué - cac khoan 15 cua hoat déng chuyén
nhwong bat dong san cia cac nim trudc (néu co).

Vay, thué thu nhap doanh nghiép s& can ctr vao doanh thu tir chuyén nhuong bét
dong san, sau khi da trir nhitng khoan chi phi c6 lién quan.

Th hai, thué thu nhap ca nhan

Khi chuyén nhugng bat dong san, bén béan 1a ca nhan thi phai khai va nop thué
thu nhap cé& nhan, trir truong hop thu nhap tir chuyén nhuong bat dong san thudc cac
khoan thu nhap duoc mién thuél. Truong hop doanh nghiép, ca nhan, to chic khac 1a
bén mua bat dong san ma trong hop dong chuyén nhuong bat dong san cé thoa thuan
bén mua 13 ngudi nop thué thay cho bén ban (1a ca nhan) thi bén mua c6 trach nhiém
phai khai va nop thué thu nhap c& nhan thay cho bén ban.

Thué thu nhap c& nhan tir chuyén nhuong bat dong san duoc tinh theo thué suét
2% trén gia chuyén nhuong. Quy dinh nay tao thuan loi trong viéc xac dinh nghia vu
thué va &p dung mat sé truong hop dugc mién, giam. Tuy nhién, do thué duoc tinh theo
ty 1& ¢ dinh, gia chuyén nhuong trg thanh cin cr mau chét dé Nha nudc xac dinh sb
thué phai nop.

Thi ba, thué gié tri gia ting

Trong giao dich bt dong san, thué gié tri gia ting (VAT) duoc &p dung véi hau
hét cac loai bat dong san, ngoai trir cac truong hop thudc dién khong chiu thué VAT theo
quy dinh phép luat. Cu thé, theo khoan 6, Diéu 4, Thong tu 219/2013/TT-BTC, cac hoat
dong chuyén nhuong quyén st dung dat thuoc dién khong chiu VAT. Tuy nhién, néu bat
dong san c6 bao gom tai san gan lién trén dat nhu nha &, cong trinh xay dung, thi phan
gia tri cta cac tai san nay s& phai chiu VAT véi muc thué suat pho bién la 10%,
hoic 5% d6i véi mét s6 du an dic thi nhu nha & x& hoi.

Trong giao dich ban bat dong san, bén ban hoic cha dau tu c6 nghia vu tinh, thu
va ké khai VAT dya trén gia tri hop ddng chuyén nhugng. Ho ciing c6 trach nhiém xuat
héa don VAT cho bén mua. Tuy nhién, thuc chat, ngudi mua 1a ddi tugng chiu thué VAT

! Quy dinh tai diém a va diém b khoan 1 Diéu 3 Thong tw 111/2013/TT-BTC ngay 15/8/2013 vé huéng
dan thyc hién luét thué thu nhap c4 nhan, luat stra ddi, bd sung mot s6 dleu cta luat thué thu nhap ca nhan
va Nghi dinh s6 65/2013/ND-CP cua Chinh phu quy dinh chi tiét mot s6 didu cua Luat thué thu nhép ca
nhan va luat sira d6i, bd sung mot sb didu cua Luat thué thu nhap ca nhan
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cudi cung, vi thué duoc cong vao gia ban va tro thanh mot phan gié tri giao dich bt
dong san.

Nhu vy, VAT trong giao dich bat dong san 1a mot khoan thué gian thu do bén
ban ndp nhung thuc té dugc chuyén sang cho ngudi mua.

Thir tu, cac khoan phi, 1€ phi

Trong qua trinh thuc hién giao dich bat dong san, ngoai cac loai thué, céc bén
con phai chju mot s6 khoan phi va 18 phi quan trong nhu sau:

Lé phi trudc ba 1a khoan phi bét budc khi thyc hién thu tuc ding ky quyén so
hitu, quyén sir dung bat dong san. Theo quy dinh, bén nhan chuyén nhuong (thuong l1a
bén mua) chiu trach nhiém nop 1€ phi trudc ba, trir khi cac bén c6 thoa thuan khac. Theo
Piéu 7, Nghi dinh sé 10/2022/ND-CP ngay 15 thang 01 niam 2022 quy dinh vé& I& phi
truéc ba, mac thu 18 phi truéc ba duoc tinh bang 0,5% gia tri chuyén nhuong cua bat
dong san, duya trén gia tri hop dong hoic bang gia dat do Nha nuéc ban hanh.

Phi cong chiing phat sinh khi hop ddng chuyén nhuong bat dong san duoc Xac
lap tai van phong cong chimg. Nguoi yéu cau céng ching, thuong la bén ban hoic bén
mua tuy thoa thuan, cé trach nhiém nop khoan phi nay. Mac phi céng ching duogc tinh
dya trén gia tri tai san hoac gia tri hop dong, theo biéu phi quy dinh2. Pay 1a mét khoan
chi phi quan trong, dam bao tinh phap ly va hiéu luc cua hop déng chuyén nhuong,
dong thoi giam thiéu rai ro tranh chép giira cac bén.

3. Nhan dién hanh vi gian 1an trong giao dich vé bat dong san

Cong chiang la mot loai thu tuc khdng con qua méi mé trong hoat dong kinh
doanh bat dong san, déng mot vai trd mac xich, gidp cho qué trinh chuyén nhuong duoc
minh bach, hiéu qua. Theo d6, quy dinh tai Diéu 27, Luat Dat dai nam 2024 va Diéu 44,
Luat Kinh doanh bat dong san nam 2023, thi tuc cong chiing s& bét budc trong truong
hop chuyén nhuong giira ca nhan véi nhau. Con mot bén 14 t6 chic kinh doanh bat dong
san thi c6 thé thoa thuan viéc cong chung theo Diéu 44 Luat Kinh doanh bat dong san
nam 2023.

Déi véi cac hop dong chuyén nhuong bat dong san ma phap luat quy dinh phai
cdng chang, cac bén tham gia giao dich can thuc hién cac budc sau: Pau tién 13 tién
hanh thu tuc céng chirng tai cac té chirc hanh nghé cong ching dé lap hop ddng chuyén

nhuong; tiép theo 1a hoan thanh nghia vy thué theo quy dinh; va cudi cung 1a dang ky

2 Diéu 4, Thong tu s6 257/2016/TT-BTC ngay 11/11/2016 Quy dinh mitc thu, ché do thu, ndp, quén ly, sir
dung phi cong ching; phi chung thyc; phi thim dinh tiéu chuén, diéu kién hanh nghé cong ching; phi
tham dinh di€u kién hoat dong Van phong cong chiing; 1€ phi cap thé cong ching vién.
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quyén st dung dét tai co quan c6 tham quyén vé dang ky dat dai. Thu tuc cong chang
dung & vi tri dau tién vi day 1a budc cac bén xéac 1ap hop dong, trong dé thoa thuan viéc
chuyén nhuong bat dong san3. Can ctr vao hop dong niy, co quan co tham quyén méi
xé4c dinh nghia vu dong thué va tiép tuc 1am cin cr dé ding ky bién dong dat dai.

Théng qua cdng ching, ndi dung chi tiét giao dich chuyén nhuong bat dong san
duoc ghi nhan (trong d6 ¢o gia tri chuyén nhuong), tao co sé dé co quan nha nudc truy
thu thué va xéac dinh gia thi truong. Thong tin nay khong chi gitp tinh nghia vu tai chinh
ma con bao dam quyén lgi cua ngudi st dung dat. Tuy nhién, viéc ghi nhan gia chuyén
nhuong ciing 13 khau d& phét sinh gian 14an, voi mét sé hanh vi phé bién nhu sau:

Th nhat, hanh vi khai gia thdp nham giam thué 12 hinh thic gian lan phé bién.
Céc bén thuong thoa thuan ghi gia chuyén nhugng trong hop dong c6 cong chang thap
hon gia thuc té, gay that thu thué va tiém an rai ro phép ly khi xay ra tranh chap. Ngoai
ra, viéc khai nhan gia thap nay co thé 1am sai léch di liéu thi trudong, anh huong dén
tinh thuc tién cia chinh sach dat dai va thué.

Nham han ché tinh trang nay, Bo Tai chinh da c¢6 cong vian sd 3849/BTC-TCT
ngay 28/04/2022 vé chbng that thu thué trong kinh doanh, chuyén nhuong bat dong san.
Thuc hién theo céng van nay tir thang 8 nam 2022 dén dau thang 6 nam 2024, thanh
phb Can Tho ghi nhan 5.789 hd so khai gia thap, xir Iy 482 hé so (8,33%), chuyén 233
hd so sang co quan cdng an*. Con thanh phé H6 Chi Minh, trong 3 thang ddu nim 2022,
xtr 1y 10.876 hd so, thu thém hon 180 ty déng®. C6 thé thy, hanh vi khai gia thap trén
dién ra kha pho bién.

Thir hai, cac bén “lach luat” bang cach dung hop ddng ty quyén thay cho hop
d6ng chuyén nhuong nham tranh nop thué. DU thuc chat 1a chuyén nhugng nhung céc
bén xac 1ap hop dong uy quyén khéng c6 thoa thuan vé tai san, gia nén khong lam phéat
sinh nghia vu thué do khdng chuyén quyén s hiru. Theo Piéu 562 Bo luat Dan sy nim
2015, uy quyén khong chuyén dich tai san, va Luat Thué thu nhap ca nhan chi ap dung
thué véi thu nhap tir chuyén nhuong, dan dén kho khan trong quan ly va thu thué.s Vi

3 Piéu 27, Luat Dat dai nam 2024 va Diéu 44 Luat Kinh doanh bat dong san nam 2023

4Ly Tuén (2024), Cuc Thué thanh phé Can Tho quyét liét vao cudc chong that thu thué trong linh viee bat
dong san, Tap chi Tai chinh, truy cép tai https://tapchitaichinh.vn/cuc-thue-tp-can-tho-quyet-liet-vao-
cuoc-chong-that-thu-thue-trong-linh-vuc-bat-dong-san.html , truy cap ngay 8/5/2025. ‘

5 L& Anh (2022), Nganh thué Thanh phé Ho Chi Minh ddy manh chong thét thu trong chuyén nhwong
BDS, truy cép tai https://tphcm.chinhphu.vn/nganh-thue-tphcm-day-manh-chong-that-thu-trong-chuyen-
nhuong-bds-101220512164600607.htm , truy cap ngay 8/5/2025.

6 Khoan 5, Piéu 3, Luat Thué thu nhdp c4 nhan nim 2007, stra ddi bd sung nam 2012, 2014, 2024.
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vay, nhiéu chu thé cho rang xac lap hop dong ty quyén vé bat dong san khong phai chiu
thué.

Tuy nhién, Tong cuc Thué, thdng qua Cong van sé 1133/TCT-TNCN ngay 05
thang 04 nam 2011, d3 dua ra quan diém rang: Mic du, theo quy dinh cta phép luat, cac
bén hoan toan cd thé thiét 1ap hop ddéng uy quyén ddi véi bat dong san. Trudng hop cé
nhan c6 ning luc hanh vi dan sy ddy du nhung lai uy quyén cho mot bén khac toan
quyén dinh doat bat dong san cia minh (maot tai san c6 gia tri 16n), ma khong can rang
budc vé viéc hoan tra tai san hoic loi ich phat sinh, thi co quan c6 thim quyén c6 can ctr
dé nghi ngo ban chat cuaa giao dich nay.

Ma theo quy dinh tai khoan 5, Didu 143, Luat Quan ly thué nim 2019, stra doi,
bd sung ndm 2024 thi viéc sir dung ching ti, tai liéu khong phai anh diing ban chit giao
dich hogc gia tri giao dich thuc té dugc xem Ia hanh vi tron thué. Do d6, co quan quan
ly thué coi day 1a giao dich c6 ban chat chuyén nhugng va yéu cau nguoi uy quyén phai
ké khai, nop thué theo quy dinh.

Dé tranh bi danh thué hai lan, cac bén thuong huy hop ddng ay quyén va lap hop
d6ng chuyén nhuong truc tiép véi bén thir ba, di giao dich chuyén nhuong thuc chat da
din ra hai bugc. Hanh vi nay pho bién trong béi canh “bong bong” bat dong san, khi
cac bén tim cach giam thué va don gian hda thu tuc nham ti wu hoa loi ich tai chinh’.
Nhiing hanh vi nay khong chi l1am that thu ngan sach ma con gay kho khan trong viéc
kiém soat thdng tin giao dich thuc té, 1am sai léch dit liéu thi truong bat dong san.

Thir ba, thiét 1ap hai hop dong chuyén nhuong. Trong cic giao dich chuyén
nhuong bét dong san c6 sy tham gia cua t6 chuc tin dung, viéc khai bdo gia tri chuyén
nhuong thap thuong khong kha thi. Nguyén nhan 13 ngan hang can xac dinh chinh xac
gia tri chuyén nhugng dé lam can cir cho vay®. Trong trudong hop ndy, cic bén thuong
stt dung mot phuong thire tinh vi hon, bang cach 1ap hai hop dong chuyén nhuong tai
hai thoi diém khac nhau. Pon cir nhu vu viéec & Nha Trang, cac bén lap hop dong gia
16,1 ty dong dé thé chip ngan hang, nhung dung hop dong gia 1,8 ty dong ndp cho co

quan thué va dang ky dat dai, nham tron thué. Toa 4n nhan dan thanh ph6 Nha Trang va

7 Nguyén Thanh Minh Chanh & Nguyén Thi Thuy Trang (2024), Mét s6 van dé vé cong ching hop dong
uy quyén, Tap chi Toa an, truy cap tai https://tapchitoaan.vn/mot-so-van-de-ve-cong-chung-hop-dong-uy-
quyenl10617.html, truy cap ngay 07/05/2025.

8 Khoan 6, Piéu 12, Thong tu 11/2021/TT-NHNN ngay 30 thang 7 nam 2021 Quy dinh v& phén loai tai
san c6, muc trich, phuong phép trich 1ap du phong rui ro va viée sit dung du phong dé xu 1y rii ro trong
hoat dong cua t6 chirc tin dung, chi nhanh ngan hang nudc ngoai
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Toa &n nhan dan tinh Khanh Hoa déu x4c dinh day 1a hanh vi trdn thué, tuyén phat cac
bi c4o trach nhiém hinh su theo Diéu 200 B luat Hinh su nam 2015°.

O giai doan dau, cac bén ky hop déng chuyén nhugng theo gi4 thuc dé lam cin
ctr vay ngan hang, sau d6 huy hop dong nay va lap hop dong méi véi gia thip hon dé
nop thué va dang ky dat dai. Hanh vi nay 1a hinh thac khai gia thap nham trén thué.
Viéc nay cho thay su thiéu phdi hop gitta ngan hang, cong chimg va co quan thué, dan
dén that thu ngan sach.

Thr tu, hanh vi 1gi dung chinh sach wu dai thué ctia Nha nudce. Theo quy dinh tai
khoan 2, Biéu 4, Luat Thué thu nhap c4 nhan nam 2007, thu nhap tir chuyén nhuong
nha &, quyén sir dung dat ¢ va tai san gan lién voi dat & cia ca nhan trong truong hop
ngudi chuyén nhuong chi c6 duy nhat mot nha & hoac quyén st dung dét o tai Viét Nam
dugc mién thué thu nhap c& nhan. Viéc cam két vé tai san duy nhat chi dya trén su khai
bao cua nguoi dan, cac to chirc hanh nghé cdng ching ching thuc chit ky trén cam két
d6 chi mang tinh xac thuc chir ky°, chtr khong c6 can cir hay dit liéu chinh xéac vé sé
lugng bat dong san ma ngudi dan dang so hitu, ¢ quyén sir dung.

Nhitng hanh vi gian lan trén khdng chi vi pham phap luat ma con gay that thu
ngan sach va lam suy giam tinh minh bach caa thi truong bat dong san. Viéc nhan dién
rd cac hinh thirc nay 1a budc quan trong dé dé xuat giai phap quan ly hiéu qua va ngin
chan vi pham.

4. Vai tro caa hoat dong cong chieng nhiam kiém soat gian 1an va that thu thué
trong giao dich bat dong san
4.1. Tagi Viét Nam

Viét Nam 1a mét trong nhiing quéc gia theo md hinh cong chung Latinh (hay
con goi 1a “cong ching luat dan sy”)1L. Theo dé cong chimg vién duoc Nha nuéc bo
nhiém, co trinh d6 chuyn mén cao va chiu trach nhiém vé tinh hop phap, xac thuc cua
van ban'2. Trong giao dich bat dong san, cdng ching vién ghi nhan gié tri chuyén
nhuong va bao dam hop dong dugc giao két dung phap luat, tao can ctr dé cac bén thuc

9 Duy Thanh (2022), Toa phuc thdm giz nguyén an phat vé tgi tron thué véi ve chong ludt sw Tran Vil
Hadi, truy cap tai https://tuoitre.vn/toa-phuc-tham-giu-nguyen-an-phat-ve-toi-tron-thue-voi-vo-chong-luat-
su-tran-vu-hai-20200221112518306.htm, truy cap ngay 8/5/2025

10 pidu 23, Nghi dinh s6 23/2015/ND-CP ngay 16 thang 02 nim 2015 vé cip ban sao tir s6 gdc, chimg
thyc ban sao tir ban chinh, chimg thyc chit ky va ching thuc hop ddng, giao dich.

11 Nguyén Ngoc Dién (2022), Khai niém, ban chdt, vai tro ciia cong chimg & Viét Nam — phdp ludt hién
hanh va dinh hwéng hoan thién phdp ludt trong thoi gian téi, Tap chi Nghién ctiru Lap phap s 24 (448),
thang 12/2021.

12 Khoan 1, Piéu 2, Luat Cong chimng nim 2014; Diéu 4, Luat Cong ching nam 2024
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hién nghia vu thué. Ngoai ra, dir liéu do té chiic ¢éng chung luu trir®3 con hd tro co
quan thué trong viéc kiém tra, dbi chiéu théng tin, gop phan nang cao hiéu qua quan ly
va han ché thit thu thué.

Tuy nhién, vai tro nay chua dugc phat huy mot cach hiéu qua, tinh trang cac bén
khai gi& thap bat dong san hay mot sb hanh vi gian 1an vé thué van dién ra mot cach pho
bién vi nhitng nguyén nhan sau:

Thir nhat, vé cin cir xac dinh hanh vi vi pham. Hién nay, phép luat khdng trao
cho cdng chiing vién tham quyén xac dinh hay két luan mét giao dich c6 phai 1a hanh vi
trén thué hay khong. Theo diém d khoan 1 Diéu 17 Luat Céng chimng nim 2014 (sta
d6i, bd sung nam 2018), cong ching vién c6 quyén tir chdi ¢éng chung néu phat hién
giao dich vi pham phép luat hoac trai dao duac xa hoi. Luat Céng chirng nam 2024 cé
hiéu luc vao ngay 01 thang 07 nam 2025 di c6 mét s6 chinh stra vé Viéc tir “quyén tir
chéi” thanh “nghia vu tir ch6i”4. Tuy nhién, sy thay d6i nay ciing kho co thé cai thién
tinh hinh khai gi4 thap trén thyc té.

Trong cac giao dich bat dong san, gia chuyén nhuong 1a két qua thoa thuan giira
cac bén, va néu cac bén déu xac nhan mirc gia do, cong ching vién khong thé don
phuong khang dinh d6 1a gia “khai thip” nham trén thué. Luat cho phép cong chung
vién xac minh trong mét s tinh hudng nhu c6 nghi ngd vé nang lyc hanh vi dan su, bi
cudng ép, hd so khong rd rang hodc déi tugng chua duge mo ta cu thé'®. Tuy nhién,
viéc xac minh thuong khong bao gom tham dinh vé tinh trung thyc cia gid chuyén
nhuong, do ¢ thé mat thoi gian cho nguoi yéu cau cong chimg, cling nhu ngudi yéu
cau cong chung s¢€ tim dén t6 chirc khac dé thuén tién thuc hién giao dich. Hon nira, néu
cong chung vién tir chdi cong chimg ma khong c6 cin cr rd rang, ho co thé bi xir phat
hanh chinh tir 3 dén 7 triéu dong theo diém d, khoan 2, Diéu 15 Nghi dinh 82/2020/ND-
CP.

Ngay ca khi nghi ngo c6 gian 1an, chi vién chuc cuia phong cong ching Nha
nudc méi co tham quyén 1ap bién ban vi pham khi ngudi yéu cau cong ching dé nghi
xéc 1ap giao dich gia tao (theo diém b, khoan 3, Piéu 12 va khoan, 10, Diéu 82 ctia Nghi
dinh nay), con cong chig vién tai cic van phong cong ching (tw nhan) khong ¢ tham
quyén, vi day 1a lap bién ban vi pham hanh chinh. Mit khac, theo Piéu 15 Nghi dinh
104/2015/ND-CP (huéng dan thi hanh Luat Cong ching nim 2024), cic phong cong

1 Piéu 5, Lugt Cong chimg nam 2014.
14 Piém @, Khoan 2, Diéu 18 Luat Cong chimg nim 2024.
15 Khoan 4, Diéu 42, Luat Cong chirng nim 2024.
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chtng Nha nuée s& dan duoc chuyén doi, giai thé theo 16 trinh trong thoi gian ngén sip
t61, khién cho co ché 1ap bién ban vi pham cta cong chimg vién cang trd nén han ché.

Tha hai, dir liéu cdng ching va su phdi hop gitta cic co quan con han ché. Di
liéu cong chimg 1a can cir quan trong dé xac dinh gia chuyén nhuong thuc té, hd tro xay
dung bang gia dat va chéng that thu thué. Tuy nhién, hé thng dit liéu nay tai Viét Nam
chua ddng bg, chwa pha rong toan qudc va thiéu sy lién thdng giita cac co quan ¢ tham
quyén?é. Theo khoan 8, Diéu 33, Luat Céng chimng nam 2014, t6 chic hanh nghé cong
chtng ¢6 nghia vu cung cap thdng tin cho co quan nha nudc khi duoc yéu cau dé phuc
vu béo cao, kiém tra, hozc thanh tra. Tuy nhién, viéc phdi hop giita co quan thué va t6
chtc cdng ching chi dién ra khi co quan thué nghi ngo giao dich va yéu cau thong tin,
do co sé dit liéu cong chimg chua duoc két néi hodc chia sé véi cac co quan khac.

Dé nang cao su phdi hop giita cic co quan, Luat Cong chimg nim 2024 (higu
luc tir 1/7/2025) da bd sung quy dinh vé két ndi, chia sé thong tin giita co s¢ dit lidu
cong chung va cac co s¢ dir licu quéc gia, by nganh, dia phuong, ddm bao hi¢u qua, an
toan va phu hop véi chic nang, nhiém vu theo phap luat. Quy dinh nay tao hanh lang
phap 1y cho sy phdi hop chit ché hon giita cac co quan. Viée xdy dung co s dit lidu
cong ching dong bo sé& cho phép chia sé thong tin giao dich bat dong san theo thoi gian
thuc, hd trg co quan thué phéat hién kip thoi cac hanh vi gian 1an nhu khai gid thép, lap
hop ddng gia cach.

4.2. Cong Hoa Phap

Tai Phap, hé théng dit liéu bat dong san duoc xay dung mot cach tap trung nham
phan anh chinh xac thuc trang thi trudng. Mot vi du tiéu biéu 1a co so dir liéu BIEN
(Base d' Informations Economiques Notariales) (tam dich: Co so dir liéu cong chizng),
duoc duy tri boi cac céng ching vién, luu trit thdng tin chi tiét vé giao dich bat dong
san tir nam 1990, bao gém gia bén, loai tai san, vi tri va cac yéu tb lién quan’’. Trong
cac giao dich bat dong san, céng ching vién déng vai tro khong thé thiéu, duoc Nha
nudc trao quyén dé xac thuc tinh hop phép va chinh xac cua giao dich, dam bao quyén
va loi ich cua cac bén tham gia.

16 B¢ Trung Anh (2024), Goc nhin: Chuyén doi s6 nganh cong chimng - Bude di can thiét dé phuc vu
nguwoi dan tét hon, truy cap tai https://quochoi.vn/hoatdongdbgh/Pages/home.aspx?ltemlD=88532 , truy
cap ngay 08/05/2025.

17 Thibault Le Corre (2021), Une base de données pour étudier vingt années de dynamiques du marché
immobilier résidentiel en  Tle-de-France, OpenEdition Journals, truy cap  tai
https://doi.org/10.4000/cybergeo.37430, truy cap ngay 21/09/2024.
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So véi Viét Nam, vai trd caa cong chung vién tai Phap c6 diém twong ddng do
cuing 4p dung hé théng cong chimg Latin, nhung cong ching vién Phap tham gia sau
hon vao quy trinh chuyén nhuong bat dong san. Ngudi mua phai nop tién vao tai khoan
ky quy do cdng chiing vién quan ly, sau do6 cong chung vién thyc hién toan bg thu tuc
dang ky, nop thué, phi va cudi cing ban giao tai san cho bén mua. Céch thirc nay cho
phép cong chung vién kiém soat chinh xé&c “gia thuc” trong céc giao dich mua béan bat
dong san. Pong thoi, su phdi hop chit ché gitta cong ching vién va co quan thué gidp
tang cudong kha niang quan ly, gidm sat va phat hién cac hanh vi vi pham phép luat vé
thué!8. Do d¢, dir liéu do cdng ching vién cung cip duoc xem la ngudn dang tin ciy dé
xéc dinh gia thi truong bat dong san.

4.3. Cong Hoa Lién Bang Duc

Quy trinh mua bén bat dong san tai Puc dugc thiét ké rat chat ché vai su tham gia
cia c¢éng ching vién, ngan hang, co quan thué va vin phong diang ky dat dai. Nguoi
mua va ngudi ban bat d¢au bang viéc ky hop dong mua ban (“Kaufvertrag”) truéc mit
cdng chung vién, dam bao giao dich duoc ghi nhan hop phép?®. Hop dong thé chap va
biéu miu phi dat (“Grundschuldbestellungsurkunde”) duoc ngan hang chuan bi song
song dé phuc vu cho viéc vay vén2. Sau khi ky két, cdng chung vién sé& giri thong bao
uu tién vé chuyén nhuong (“Auflassungsvormerkung”) dén van phong diang ky dét dai
dé dam bao quyén sé hiru mai duoc bao vé va khdng co giao dich tring lap. Cong
chtng vién ciing chiu trach nhiém dang ky quyén s& hitu méi trong s6 dang ky dat dai?.

C6 thé thay, cong ching vién tai Birc dugc tham gia vao viéc kiém soét tai chinh
cta giao dich. Nguodi mua thuong phai chuyén khoan thanh toan qua tai khoan ky quy
do cdng chirng vién quan 1y, dam bao thanh toan dugc thyc hién minh bach va ding quy
trinh22. Ngoai ra, cong ching vién dam bao riang cac khoan thé chip hoic phi dat cii cia
ngudi ban duge xoa trude khi hoan tat chuyén nhuong quyén so hitu. Do dé, su phdi
hop gitta ngan hang va cdng chimg vién dugc nang cao, gitp xac dinh duoc rd gia tri
thuc cua bat dong san.

18 Marie-France and Nicolas-Maguin (2018), Overview of how a Real Estate Transaction is Conducted in
France, A Comparison of England and France, pp.77-82, truy cép tai
https://doi.org/10.1017/9781780687285.007, truy cip ngay 21/09/2024.

19 Section 311b(1) sentence 1 of the German Civil Code, triu cdp tai https://www.gesetze-im-
internet.de/bgb/__311b.html

20 Section 434(1), first sentence of the German Civil Code

2 Section 21 of the German Notarisation Act

22 \Wolf, C.R. (2006). Notaries in Germany. In: Wendler, M., Buecker, B., Tremml, B. (eds) Key Aspects
of German Business Law. Springer, Berlin, Heidelberg, truy cép tai https://doi.org/10.1007/3-540-28492-
3_26, pg 280.
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Nhu vay, sy phdi hop gitta cong ching vién, ngan hang va co quan thué ¢ Duc
la kha chit ch&, gop phan tao nén mot hé théng quan Iy bat dong san minh bach, hiéu
qua.

5. Khuyén nghi mét sé giai phap nhiam nang cao vai tro cia hoat déng céng chirng
nham kiém soat, gian 1an, that thu thué trong giao dich bat déng san tai Viét Nam

Tir nhitng phan tich vé vai trd cua cdng chang vién tai Cong hoa Phap va Cong
hoa Lién bang Puc, mét sé kinh nghiém ma Viét Nam c6 thé tham khao nhu sau:

Thir nhat, xay dung dit liéu duoc tap trung va minh bach nhu BIEN tai Phap co
thé nang cao tinh minh bach va d6 chinh xéc trong viéc dinh gia bat dong san, qua d6 hd
trg hiéu qua cho cong tac quan |y thué va han ché cac hanh vi gian 1an trong giao dich
bit dong san. Dé dat dugc didu ndy, can thiét phai lién két toan qubc cac co so dit lidu
cdng ching va dang ky bat dong san, cac to chic tin dung dé c6 thé kiém tra, ra soat
thudng xuyén, kip thoi. Luat Cong chiing 2024, tai Diéu 66 da stra doi vé chia sé dix liéu
cdng chtng gitra cac co quan v6i nhau, day 1a khung phap 1y tao diéu kién cho viéc xay
dung, phat trién dir liéu ddng bo, tap trung. Do d6, ¢ thé can nhic thém viéc dong bod
hoa blockchain cdng chitng?, hé thdng dit liéu mé két ndi lién thong gitra thué — cong
chung — dang ky dat dai.

Thir hai, cho phép cdng chang vién tham gia sau vao qué trinh giao dich gidp
dam bao rang cac thong tin vé gia tri bat dong san duoc ghi nhan chinh xéc, tir d6 ngan
chan hanh vi khai gia thap nham trén thué, dong thoi bao vé quyén loi ciia céc bén trong
giao dich. Tham khao quy dinh cua Phap vé ky quy bat dong san, cdng chiing vién c6
quyén tham gia xuyén suét qua trinh giao dich, chtr khdng chi 1a mot giai doan diu nhu
quy dinh caa Viét Nam hién tai. Cu thé, ngudi mua nop tién vao tai khoan ky quy do
cong chiing vién quan ly. Cong ching vién sau d6 hoan tat cac thu tuc ding ky, nop
thué, phi va chuyén giao tai san cho nguoi mua. Tir d6, cong chiing Vién vira ¢6 co so
x4c dinh duoc gid tri thuc chuyén nhuong bat dong san, vira kip thoi théng tin dén co
quan quan ly vé thué.

Thir ba, xét thiy quy dinh vé& quyén han cia céng ching vién tai Viét Nam hién
tai mang tinh chat “tuy chon,” dan dén tinh trang thiéu nhat quan trong viéc xir Iy cac
hop ddng. Néu mét ¢ong chang vién tir chdi ching thuc hop dong véi gia tri thap, cac
bén van c6 thé tim dén cong ching vién khéac san sang chap nhan. Tham chi, mot sé

2 Leonardo Dias Menezes, Luciano Vieira de Araljo & Marislei Nishijima (2023), Blockchain and
smart contract architecture for notaries services under civil law: a Brazilian experience, International
Journal of Information Security, volume 22, pages 869-880.
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cdng ching vién c6 thé vién dan 1y do thiéu can cir phap 1y 1d rang dé bién minh cho
viéc chung thyuc céc hop dong nay, 1am giam hiéu qua giam sat va quan ly thi truong bat
dong san. Tuy nhién, nham nang cao vai trd caa cong chang vién trong hoat dong nay,
can ¢6 nhitng can cir rd rang hon dé c¢éng ching vién c6 thé xac dinh hanh vi vi pham
dé o6 co so tir chdi nhitng giao dich “dang ngd” nay. Chang han, cin ct trén cac hop
ddng dit coc, phu luc hop dong, hay hop dong ky két ¢é vay ngan hang vaéi gié tri thuc
bit dong san, cong chimg vién c¢6 co s& dé xac dinh thoa thuan cia ngudi yéu cau cong
chang c6 dau hiéu vi pham phap luat vé thué, c6 quyén lap bién ban ghi nhan vi pham
va chuyén cho co quan diéu tra, co quan c6 tham quyén dé xir 1y theo quy dinh caa phap
luat. Tranh trueong hop, cdng chimg vién chi ghi nhan thoa thuan cua cac bén, “tiép tay”
cho cac cha thé “lach luat”.

6. Két luan

Hoat dong cong ching giit vai tro then chdt trong viéc dam bao tinh minh bach,
hop phép va cong bang cua giao dich bat dong san, dong thoi hd trg Nha nudc quan 1y,
kiém soat gian 1an va thét thu thué. Tuy nhién, thuc té van tOn tai nhiéu hanh vi gian 1an
nhu khai gia thap, 1ap hop dong uy quyén gia cach, tao hop dong kép hoic loi dung
chinh sach vu dai, gdy that thu ngan sach va lam sai 1éch gid tri thi trudng.

Véi vai tro 12 khiu trung gian bat budc, cong chimg c6 thé trd thanh cong cu
kiém soat hiéu qua néu duoc trao thém tham quyén va diéu kién phéap 1y phu hop. Kinh
nghiém tir Phap va Puc cho thiy, viéc mo rong vai trd cta céng chlng vién trong xéac
minh gia tri thyc, chia sé dir liéu va phdi hop lién nganh 1a giai phap bén viing dé kiém

soat gian lan, bao dam nguén thu va 6n dinh thi truong bat dong san.
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