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TOm tat:

Ding ky xac 1ap quyén dbi véi nhan
hiéu cua cac truong dai hoc, cao ding
ngay cang phé bién, cho thay sy quan tam
ctia cac chu thé quyén danh cho dbi tuong
nay. Tuy nhién, do quy dinh cta phap luat
S& htu tri tu¢ (SHTT) hién nay chua ghi
nhan noi dung pham vi bao ho cua nhén
hiéu ddn dén nhitng bat cap, kho khin cho
hoat dong dang ky. bai viét s& tap trung
vé diéu kién bao ho d6i véi nhan hiéu,
thuc trang xéac lap quyén, nhitng vuéng
mac trong hoat dong dang ky va dé xuat
cac kién nghi hoan thién phap luat nham
néng cao hiéu qua hoat dong dang ky xac
lap quyén ddi voi nhan hiéu tai cac truong
dai hoc, cao dang.
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Abstract:

Registration to establish rights to
trademarks of universities and colleges is
increasingly popular, demonstrating the
growing interest of rights holders in this
area. The current regulations on intellectual
property, however, do not clearly define the
scope of trademark protection, resulting in
inadequacies the
registration process. This article will focus
on the conditions for trademark protection,
the current status of rights establishment,
challenges encountered during registration,

and difficulties in

and propose recommendations to improve
the law and enhance the efficiency of

trademark rights registration for
universities and colleges.
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Cung véi sy phéat trién kinh té thi phat trién tri thire luén duoc Nha nude quan tam

trong sudt thoi ky xay dung dat nudc. Hién nay, nganh gido duc dao tao cua nuéc ta
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dang duoc hoan thién va xa hoi héa, cu thé 1a cac trudng dai hoc, cao dang tu thuc duoc
thanh Iap cang ngay cang nhiéu. Viéc hoat dong gi4o duc, dao tao tai cac trudng dai hoc,
cao dang hién nay da tao ra duoc thuong hiéu riéng va duoc nhiéu nguoi biét dén, tuy
nhién dé nang cao duoc uy tin va chét lwong trong quéa trinh hoat dong, cac trudng dai
hoc, cao ding can tién hanh dang ky bao ho nhan hiéu cia chinh minh. Khi duoc cip
gidy ching nhan dang ky nhan hiéu gitp nha trudng dwoc phap luat bao ho ti da ddi
vé6i dau hiéu nhan dién cua trudng, dong thoi nhan hiéu ciing 13 yéu té hd tro nha truong
trong viéc dau tu xay dung diu 4n thuong hiéu dén nguoi hoc, cac doanh nghiép thdng
qua viéc gian nhan hiéu cua trudng 1én san pham, dich vu duoc cung cap; giup doanh
nghiép c6 su tin cay trong lién két, hop tac dao tao va sir dung ngudn nhan luc duoc dao
tao tir nha trudng. Viéc so hitu nhan hiéu cho phép nha truong dugc doc quyén khai thac
nhitng loi ich do nhan hiéu d6 mang lai. Trén co s& d6, dé dam bao viéc dang ky thuan
loi, cac truong dai hoc, cao dang can tim hiéu quy dinh vé cac diéu kién bao ho, tir d6
lya chon cac dau hiéu phu hop va dap @ng voi quy dinh phap luat. Tuy nhién, viéc ding
ky bao ho nhan hiéu hién nay van cé nhimg kho khan phap Iy nhat dinh, do d6 hoan
thién phap luat vé SHTT ciing 1a mot van d& cap thiét dé thuc day hoat dong ding ky
xéc lap quyén dbi vai nhan hiéu.
2. Piéu kién x4c 14p quyén sé hiru cong nghiép d6i véi nhin hiéu

Nhén hiéu dugc bao ho néu dap tmg cac diéu kién sau day: (1) 1a ddu hiéu nhin
thiy duoc hodc dau hiéu 4m thanh thé hién duoc dudi dang d6 hoa; (2) DAu hiéu do
phai c6 kha ning phan biét.
2.1. Déu hiéu nhin thiy dwoc hodc diu hiéu Gm thanh thé hi¢n dwoc dudi dang do hoa

Trong nhitng nam gan day, Viét Nam da tham gia ky két mot s6 hiép dinh thuong
mai ty do (FTA) thé hé méi, trong d6 phai ké dén hai hiép dinh quan trong 1a: Hiép dinh
d6i tac toan dién va tién bo xuyén Thai Binh Duong (CPTPP) va Hiép dinh thwong mai
tu do Viét Nam - EU (EVFTA)?. Viéc tham gia cac hiép dinh thuong mai di c6 su tac
dong khong nho dén phap luat SHTT cua Viét Nam bai ca hai Hiép dinh trén déu danh
han mot chuong riéng biét dé cap vé linh vuc SHTT, trong d6 ¢ nhitng quy dinh ma
Luat SHTT cua ching ta con thiéu tuong thich. Vi 1€ do, Viét Nam da trién khai ban
hanh cac vin ban sira doi, b6 sung cho Luat SHTT va noi dung duoc diéu chinh trong
yéu trong phan vé nhin hiéu chinh 13 bd sung thém viéc bao ho ddu hiéu 4m thanh thay

vi chi ¢6 ddu hiéu nhin thdy dugc nhu quy dinh truée d6. Cu thé, theo Khoan 1 Diéu 72

1 Piéu 72 Luat SO hitu tri tué ndm 2003, sira d6i bd sung 2009, 2019, 2022.
2 Bo Cong Thuong Viét Nam, truy cép tai https://moit.gov.vn/tin-tuc/thi-truong-nuoc-ngoai/cptpp-hiep-
dinh-dau-tien-duoc-thuc-thi-cua-the-ky-21.html, truy cép ngay 01/10/2024.
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Luat SHTT hién hanh thi d4u hiéu nhin thiy dugc s& bao gém cac déu hiéu thé hién
dudi dang chir cai, tir ngit, hinh v€, hinh anh, ké ca hinh ba chiéu hodc su két hop cac
yéu td do, duogc thé hién béng mét hodc nhiéu mau sic. Con ddu hiéu 4m thanh duogc
bao ho phai dugc thé hién duéi dang dd hoa. So sanh véi cac nhin hiéu truyén théng co
thé nhin théy duoc, nhan hiéu am thanh mang dac tinh vo hinh, vi vay tdn tai nhirng dac
thui riéng trong co ché dang ky. Pon diang ky nhan hiéu 4m thanh phai bao gdm cach thé
hién nhan hi¢u dudi dang dd hoa dé mo ta dugc ban chit ciia nhdn hiéu do6 va chi ra cac
dac tinh mot cach 1o rang dé phuc vu cho viéc tham dinh nhan hiéu mot cach chinh x4c.

V& goc d6 quan Iy va k¥ thudt, quy dinh ndy nhdm tao thuan loi cho viéc cong bd
cho cong chung vé viéc nhin hiéu duogc dang ky, so sanh dé xac dinh su tuong tu trong
qua trinh dang ky va luu giir cac dau hiéu d6 vao s6 dang ky sau khi viéc dang ky hoan
thanh.

2.2. Nhan higu phdi c6 khd ning phdn biét

Nhén hiéu 1a mét dau hiéu dugc ding cho san pham bao gom hang héa va dich
vy, trong d6 linh vuc hoat dong ndi bat cta céc truong dai hoc, cao dfmg da phén 1a vé
dich vu gido duc, dao tao, nghién ctru khoa hoc. Thuc té hién nay nhiéu truong dai hoc
hoc, cao dang thuong sir dung mot sé cum tir trong tén trudng theo dia danh tai noi
truong dat tru s¢ chinh va sau d6 sir dung tén do dé dang ky bao hg nhan hiéu dan dén
kha niang dang ky khong thanh coéng cho cac truong co tring du hiu. Do dé, vai tro
ctia nhan hiéu ddi véi cac truong dai hoc, cao dang 13 phai tao ra duoc diém riéng biét,
doc dao dé phan biét giira cac truong dai hoc, cao dang khac nhau. Didu nay huéng dén
dam bao quyén loi cho chinh cac truong dai hoc, cao dang va ca ngudi hoc, vdi cac
doanh nghiép, lam cho nguoi hoc biét, lua chon va st dung dich vu dao tao do nha
truong cung cip, gitp doanh nghiép cé su tin cay dé lién két, hop tac dao tao va st dung
ngudn nhan lye duge dao tao tir nha truong. Tuong Gng nhu vay, tai Khoan 2 Luat
SHTT 2005, stra d6i, b6 sung 2009, 2019, 2022 quy dinh nhu sau: “Kha néng phdn biét
cua mot nhan hiéu la kha nang phdn biét hang hoa, dich vu cua chu so hitu nhan hiéu
nao do voi hang hoa, dich vu cua chu thé khac”.

Tai khoan 1 Piéu 74 cia Luat nay quy dinh nhan hiéu dugc coi la c6 kha nang
phan biét néu duoc tao thanh tir mot hodc mot sd yéu t6 dé nhan biét, d& ghi nhé hodc tir
nhiéu yéu té két hop thanh mot tong thé d& nhan biét, d& ghi nhd, dong thoi cac dau
hiéu ctia nhan hiéu phai khéng thudc cac truong hop tai Piéu 73 Luat SHTT hién hanh.
Do d6, khi cac trudng dai hoc, cao dang mudn diang ky xac 1ap quyén d6i voi nhin hiéu

cua nha truong can lya chon nhan hiéu dap Uing di€u kién bao hd tai khoan 1 Bi¢u 74 va
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Diéu 73 Luat SHTT, dic biét 1a khong st dung diu hiéu trung hoidc tuong ty dén murc
gay nham 13n v&i Qudc ky, Qubc huy, Qudc ca nudec Cong hoa xa hoi chi nghia Viét
Nam va ctia cac nude, qudc té ca; dau hiéu tring hodc twong ty dén mic gdy nhim 1an
véi biéu tugng, co, huy hi¢u, tén viét tit, tén dﬁy da cua co quan nha nudc, td chirc
chinh tri, t& chac chinh tri - xa hoi, té chtrc chinh tri xa hoi - nghé nghi¢p, td chirc xa
hoi, to chirc xa hoi - nghé nghiép cua Viét Nam va to chiic quéc té, néu khong duoc co
quan, t6 chirc d6 cho phép; dau hiéu tring hodc twong tw dén mirc gdy nham 1an véi tén
that, biét hi¢u, but danh, hinh anh cua lanh ty, anh hung dan toc, danh nhan ctua Viét
Nam, cua nudc ngoai; ddu hiéu tring hodc tuong tw dén muc gdy nham 13n vé6i dau
chtng nhén, d4u kiém tra, ddu bao hanh cua t6 chtrc quéc t& ma to chic d6 co yéu cau
khong duoc sir dung, trir trudng hop chinh to chirc nay dang ky cac ddu dé 1am nhén
hi€u chirng nhan.

Ngoai ra, tinh phan biét ctia nhan hi¢u con thé hién thong qua quy dinh tai khoan
2 Piéu 74 Luat SHTT, vé viéc nhin hiéu bi coi 1a khong c6 kha ning phan biét néu nhin
hiéu d6 1a du hiéu thudc mot trong cac truong hgp duogc liét ké cua Diéu luat. Do do,
can cur vao cac quy dinh tai khoéan 2 Diéu 74 Luat SHTT doi héi cac truong dai hoc, cao
dang can phai dap ung dau hiéu duoc dung dé dang ky nhin hiéu khong roi vao cac
truong hop loai trir ciia khoéan 2 Diéu 74. Cu thé, mét sb truong hop sau day bi xem la
khong dat yéu cau vé kha nang phan biét ma cac truong dai hoc, cao dang can luu ¥ khi
ding ky bao ho nhan hiéu®:

- D4u hiéu chi nguén géc dia 1y cua hang hoa, dich vy, trir truong hop d4u hiéu do
da duoc st dung va thura nhan rong rai véi danh nghia mgt nhan hiéu trude ngay ndp
don hodc dugc dang ky dudi dang nhan hiu tép thé hodc nhan hiéu chung nhan quy
dinh tai Ludt ndy. Do dac thu cua cac truong dai hoc, cao dfmg la dugc hinh thanh theo
nhu cau dao tao tai dia phwong va co tru sé chinh ngay tai mot dia phuong nhat dinh
nén cac truong dai hoc, cao dang khi thanh 1ap thuong st dung tén dia danh, ddu hiéu
chi ngudn gbc dia 1y dé 1am tén trudng va trén co s d6 nha trudong sé sir dung dau hiéu
trén dé dang ky nhan hiéu. Trudng hop niy nhin higu chtra dia danh s& dugc cép van
béng bao ho néu dugc su dung va thtra nhan rong rai véi danh nghia mot nhan hi¢u

trude ngay ndp don. Tuy nhién, cac trudng dai hoc, cao dang ngay tir khi thanh lap hodc

3 Noi dung nay nhom tac gia chi phan tich nhiing truong hop ma céc truong dai hoc, cao ding ¢ kha
nang khong d4p tmg yéu cau khi ding ky bao hg, con nhiing truong hop nhém tac gia nhan thiy chua co
nhén hiéu nao cta cac truong dai hoc, cao ding da ding ky roi vao truong hop d6 thi nhom tac gia khong
trinh bay & phan nay.
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khi ndp ho so ding ky bao ho nhan hiéu nén han ché lya chon tén truong cé chira déu
hiéu dia danh dé c6 kha nang duoc cép van béng bao ho cao hon.

- Déu hiéu trung hodc tuong tu dén muc gay nham 13n v&i nhan hiéu cua td chuec,
ca nhan khéac dugc bao hd cho hang hoa, dich vu trung hoac tuong tu trén co sé don
dang ky c6 ngay ndp don hodc ngay uu ti€n sém hon trong trudong hop don dang ky
duoc hudng quyén uu tién, ké ca don ding ky nhén hiéu duoc ndp theo didu udc qudc té
ma nudc Cong hoa xa hoi chu nghia Viét Nam la thanh vién, trir truong hop dang ky
nhan hiéu d6 bi cham dut hiéu luc theo quy dinh tai diém d khoan 1 Diéu 95 hoic bi
huy bo hiéu lyc theo quy dinh tai Diéu 96 theo thii tuc quy dinh tai diém b khoan 3 Diéu
117 cua Luat nay. Thuc té hién nay cé rit nhiéu truong dai hoc, cao déng khi thanh lap
sau nhung vo tinh hodc ¢6 ¥ st dung tén truong trung hodc tuong tu véi tén goi va nhan
hiéu cua nhiing trudng da thanh 1ap trudc d6. Vé mit phéap 1y, néu nhing truong thanh
1ap sau dang ky nhan hiéu c6 chira du hiéu trung hodc twong ty dén murc gy nhdm 1an
v6i nhitng nhan hiéu cua nhiing trudng dang ky trude d6 thi s& bi tir chdi cdp van bang
bao h. Do do, cac truong dai hoc, cao dfmg dang ky bao hd nhan hiéu sau nén tra clru
thong tin ctia nhitng nhin hiéu da duoc bao hd nham tranh viéc ndp hod so dang ky tring
hodc twong tu véi ddu hiéu da duoc bao hd.

- Dau hiéu trung hodc twong tu dén muc gay nhdm 1an véi nhin hiéu cua nguoi
khéac da dugc str dung va thtra nhan rong rai cho hang héa, dich vu trung hodc tuong tu
tir trudc ngay nop don hodc ngdy wu tién trong truong hop don duge hudng quyén vu
tién. Di v6i trudng hop nay, cac truong dai hoc, cao dang can luu ¥ ngoai viée tra clru
nhirng nhan hi¢u da dang ky thi can phai chon lya dau hiéu khong trung hodc tuong tu
giy nham 14n véi nhitng nhan hiéu cua céc truong dai hoc, cao déng khac da duoc st
dung va thtra nhan rdng rai.

- Dau hiéu tring hodc twong ty dén muc gy nham lan voi nhin hiéu cua to chc,
ca nhan khac da dugc bao hd cho hang hoa, dich vu trung hoac tuwong ty ma dang ky
nhan hiéu d6 da chdm dat hiéu luc chua qué ba nam, trir trudng hop ding ky nhén hiéu
d6 bi chdm dirt higu luc theo quy dinh tai diém d khoan 1 Diéu 95 theo thi tuc quy dinh
tai diém b khoan 3 Diéu 117 cta Luét nay. Tuong tu nhu truong hop & trén, trude khi
nop hd so dang ky nhan hi¢u, cac truong dai hoc, cao déng nén thuc hién viéc tra ctru
xem nhén hiéu minh mudn dang ky c6 tring hodc twong ty dén mirc gdy nham 1an voi
nhan hiéu khac cho cung loai hang hoéa, dich vy ma hiéu lyc ctia nhan hi¢u do chdm dut

chua qua ba nam.
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- D4u hiéu tring hodc twong ty véi tén thwong mai dang duoc sir dung cia nguoi
khac, néu viéc str dung dau hiéu d6 c6 thé gy nham lan cho nguoi tiéu dung vé ngudn
géc hang hoa, dich vu. Theo quy dinh tai diém b khoan 3 Diéu 6 Luat SHTT thi “Quyén
s& hitu cong nghiép dbi véi tén thuong mai duoc xac lap trén co s¢ sir dung hop phap
tén thuong mai d6”, do do tén thuong mai khong can thyuc hién thu tuc dang ky ma
quyén duogc xéac 1ap thong qua qua trinh sir dung nén nhitng trudng dai hoc, cao dang
khi mudn ding ky nhan hiéu ciing cn chii y xem c6 truong dai hoc, cao déng khac dang
stt dung tén trudng tring hodc twong tu véi ddu hiéu ma minh muén ding ky. Theo
quan diém ctia nhoém tac gia thi tir khi xin phép thanh lap, cc trudng dai hoc, cao dfmg
nén tim hiéu danh sach cac truong dai hoc cao déng da thanh 1ap trudc do dé tranh dat
tén trung véi tén truong da co, vi co thé truong dai hoc, cao dang thanh 1ap trudc ho
khong dang ky bao hd nhan hi¢u nhung viéc ho st dung tén goi cia truong ho trong qua
trinh thyc hién cac hoat dong gido duc va dao tao da hinh thanh co s& cho viéc phat sinh
quyén ddi véi tén thuong mai.

- Dau hiéu tring hodc twong tu dén mirc gy nham 13n véi tén goi, hinh anh cua
nhan vat, hinh tugng trong tac phém thudc pham vi bao ho quyén tac gia cua nguoi khac
da dugc biét dén mot cach rong rii trude ngay ndp don, trir trudng hop duoc phép cia
chi s& hitu tac pham d6. Day 1a truong hop méi dugc bd sung trong Luat SHTT nam
2022, vi vy bén canh viéc lwa chon cac dau hiéu khong tring hodc twong tu dén muc
gdy nham 13n véi tén thwong mai, nhin hiéu ctia ngudi khac thi cac truong dai hoc, cao
dfmg nén tranh cac dau hiéu cé chira tén goi, hinh anh, hinh tugng nhéan véat trong tac
pham khi str dung cac nhan hiéu tir ngit va hinh anh*.

3. Thuc trang xac lap quyén sé hiru cong nghiép ddi véi nhan higu tai cac truong
dai hoc, cao ding

Thuc té hién nay, vi¢c cac truong dai hoc, cao déng ra doi sau st dung tén truong
tuong tu nhitng truong dai hoc danh tiéng nham tao thanh thé cho viéc tuyén sinh, gy
hiéu nham cho hoc sinh, phu huynh xay ra pho bién va can duoc quan tdm. Cu thé,
Trudng Pai hoc Pong A (Pa Néng) da co don khiéu nai giri Trudng Dai hoc Cong nghé
DPong A (Bic Ninh), Cuc SHTT Viét Nam va dong gilri cic co quan bao chi vé viéc

Trudng Pai hoc Cong nghé Pong A xam pham quyén dbi voi nhan hiéu “Dai hoc Pong

4 Hién nay khi tra ciru danh sach cac nhan hiéu ctia cac truong dai hoc, cao dang di dang ky va dugc cong
b6 trén website ctia Cuc SHTT, nhom tac gia chua thdy truong hop nhin higu cua cac trudng dai hoc, cao
dang c6 dau hiéu tring hodc tuong tw dén murc gy nham 1an véi tén goi, hinh anh ctia nhan vét, hinh
tugng trong tac pham nhung truong hop nay van co kha ning xay ra, vi vay cac truong dai hoc nén tim
hiéu vé quy dinh nay trong qué trinh xdy dung nhan hiéu va ding ky.
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A” do Truong Pai hoc Pong A (Pa Nang) 1a chi s¢ hitu®. Sy viéc xay ra sau khi Bo
Giao duc va Pao tao quyét dinh viéc dinh chi tuyén sinh Pai hoc, Cao déng ddi voi
truong Pai hoc Cong nghé Pong A (Bic Ninh)®. Sy viéc dd khién cho hang ngan hoc
sinh, phu huynh Pai hoc Pong A (Da Ning) lo ling va anh hudng dén cong tac chung
ctia nha truong. Puogc biét nhin hiéu Pai hoc Pong A duge dang ky tir thang 9/2005 va
duoc cép van bang bao ho tir thang 12/2008". Pay 1a truong hop tranh chép vé nhin
hiéu dAu tién giira cac truong dai hoc, cao dang nhung thyc t& con nhiéu truong hop cac
truong voi tén goi twong ti nhau ciing ton tai gdy hiéu nham cho cong ching. Vu viée
trén thuc su ciing 1a hoi chudng giy tiéng vang vé& mit nhan thic cho cac truong dai
hoc, cao ding khac trong viéc ding ky bao ho nhin hiéu cho tén trudng minh.

Trén co so vu viéc clia cua Truong Pai hoc Pong A (Pa Ning) vao nam 2010,
tinh dén nay viéc dang ky bao hd nhan hiéu cua cac truong dai hoc, cao dang dién ra
kha tét. Cu thé tinh dén thang 11/2024 da c6 hon 600 don ding ky nhan hiéu cia cac
truong dai hoc va khoang 193 don ding ky nhéan hiéu cta cac truong cao dang®, don cir
mot vai truong dai hoc, cao déng duoc cong bd don hodc duge cép van béng bao ho
trong nam 2024 nhu Truong Pai hoc Su pham Ha Noi da ndp don dang ky nhan hi¢u
“HNUE DAI HQC SU PHAM HA NOI kém hinh” vao ngay 10.04.2024 va dugc cong
bd don vao ngay 25.10.2024, Trudng Cao dang Y té Ha Noi da ndp don dang ky nhan
hiéu ngay 23.8.2021 va duoc cap bang ngiy 05.06.2024 v&i nhan hiéu “Hanoi Medical
College HMC”.

Trong cic don dang ky nhan hi¢u cia cac trudong dai hoc, cao dang c6 nhidu don
da dugc gia han nhiéu 1an va ¢6 nhitng truong so hiru dén vai chuc nhan hiéu. Pon cir
nhu Truong Pai hoc Luat TP.HCM da ngp 10 don dang ky nhan hi¢u trong nam 2023,
cu thé vao ngay 24.10.2023 nop 01 don ding ky nhin hiéu, ngay 13.11.2023 ndp 05 don
dang ky nhan hi¢u, ngay 17.11.2023 ndp 03 don dang ky nhan hi¢u va ngay 22.11.2023

5 Tran Van Hai, Trang thong tin phap ludt dan su, truy cap tai
https://phapluatdansu.edu.vn/2011/07/07/10/44/tranh-ch%E1%BA%A5p-nhn-hi%E1%BB%87u-
gi%E1%BB%AFa-cc-tr9%oC6%B0%E1%BB%9DNng-d%E1%BA%ALi-h%E1%BB%8Dcl/, truy cap ngay
20/11/2024.

6 Thanh Tuyén, Bao Phap luat Viét Nam, Pai hoc Pong A (Pa Ning) khiéu nai Pai hoc Cong nghé Dong
A (Béc Ninh) xdm pham quyén s& hiru tri tué, truy cap tai https:/baophapluat.vn/dh-dong-a-da-nang-
khieu-nai-dh-cong-nghe-dong-a-bac-ninh-xam-pham-quyen-so-huu-tri-tue-post103138.html, truy cép
ngay 02/10/2024.

7 Cong Binh, Bao Dén chi, Pai hoc Pong A khiéu nai vé vi pham quyén sO hiru tri tué, truy cép tai
https://dantri.com.vn/giao-duc/dh-dong-a-khieu-nai-ve-vi-pham-quyen-so-huu-tri-tue-1281674894.htm,
truy cap ngay 02/10/2024.

8 Thong tin ¢6 duoc tir két qua tra ctru duge nhom tac gia thyc hién vao thang 11 nim 2024 trén website
ctia Cuc SHTT, truy cép tai http://wipopublish.ipvietnam.gov.vn/wopublish-
search/public/trademarks?0&query=>*:*.
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ndp 01 don ding ky nhin hiéu®, Truong Pai hoc Hung Vuong c6 13 don ding ky nhan
hiéu dugc nop ngay 09.05.2024, Truong Pai hoc Tra Vinh ndp 09 don dang ky nhan
hiéu ngay 18.12.2023. Ly do céc trudng ndp cung luc nhiéu don ding ky nhin hiéu 1 vi
¢6 nhitng trudng c6 nhiéu don vi tryc thude va ding ky nhan hiéu riéng cho timg don vi,
ngodi ra c6 mot sd truong can trong nén di dang ky cac nhan hiéu twong tr v6i nhin
hiéu dang st dung dé tranh bi nham 13n néu c6 chu thé khac dang ky nhimg nhan hiéu
d6. Mot diém tién bo cia cac truong dai hoc, cao dang hién nay khi dang ky nhan hiéu
1a viéc dang ky nhiéu nhom san pham/dich vu cho mot nhin hiéu thay vi chi dang ky 01
nhom ma 41 nhu trude day.

4. Bat cap va giai phap hoan thién quy dinh vé diéu kién bao h¢ nhan hiéu doi véi
cac trudong dai hoc, cao diang

4.1. Bdt cdp Vé diéu kién bao hg nhan higu déi véi cdc truwong dai hoc, cao dang

Nhin vao thyc trang dang ky xac 1ap quyén ddi voi nhan hiéu tai cac truong dai
hoc, cao dang hién nay c6 thé thay rd tinh trang dang ky duoc chia thanh 2 nhém: mot
la con kha nhiéu truong dai hoc, cao dang van chua diang ky bao ho nhan hiéu gan lién
véi linh vuc hoat dong cua nha trudng, dac biét 1a cac truong cao dang; hai 1 tinh trang
mot truong dang ky cung lic rat nhiéu nhan hiéu. Sau ddy nhom tac gia xin trinh bay
nguyén nhan din dén tinh trang nay, ciing nhu nhing bat cap tir phia phap luat SHTT
hién hanh:

Thi nhat, pham vi bao ho cia nhadn hiéu chua duoc luat hda. Vé pham vi bao ho
ctia nhan hiéu duoc dé cap & day 1a gii han sy khac biét ciia nhan hiéu trong qua trinh
str dung so vé6i nhan hiéu da dang ky bao ho. Hién nay, phap luat SHTT, cu thé 1a Luat
SHTT hi¢n hanh, Nghi dinh 65/2023/ND — CP, Thong tu 23/2023/TT — BKHCN chua
¢6 nhimng quy dinh cu thé vé pham vi bao ho cia nhin hiéu di dwoc dang ky va cip van
béng bdo ho ma chi cé nhitng bai viét vé pham vi dugc bdo ho dugc ding tai trén
website chinh thirc ctia Cuc SHTT . Piéu nay dan dén viéc cac trudong dai hoc, cao

dang da dang ky bao ho nhan hiéu 1a tén trudng ctia minh (c6 thé kém hinh) nhung sau

9 Trudong Pai hoc Luat Thanh phd HS Chi Minh da bit dau ndp don ding ky nhan hiéu lan ddu vao nim
2001 va duge cip vin bang bao hd vao nam 2003, gan ddy truong thuc hién viée gia han va dang ky thém
cac nhan hiéu trong ty v&i nhan hiéu du tién cua truong.

10 Cuc S& hitu tri tug, Pham vi bdo hé ciia nhan hiéu den - trd'ng va nhan hiéu mau ¢ nuwdc ngoai va Viét
Nam, truy cép tai https://www.ipvietnam.gov.vn/nghien-cuu-ao-tao/-
fasset_publisher/3KJODmOi3vkR/content/pham-vi-bao-ho-cua-nhan-hieu-en-trang-va-nhan-hieu-mau-o-
nuoc-ngoai-va-viet-nam va Pham vi bao hd ctia nhin hiéu cu tao tir chit in tiéu chuin va chit cach diéu,
https://ipvietnam.gov.vn/sach-tap-chi-va-tai-lieu-tham-khao/-
fasset_publisher/5hGA1SMJFnhf/content/pham-vi-bao-ho-cua-nhan-hieu-cau-tao-tu-chu-in-tieu-chuan-
va-chu-cach-ieu?inheritRedirect=false, truy cap ngay 09/10/2024.
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d6 lai c6 nhiing chu thé khac dang ky ddu hiéu cung ky ty d6 nhung duoc viét cach diéu
hay thay d6i mau séc, hodc sai léch mot vai chit cai, cac dau hiéu don 1é cia nhan hiéu
c6 thé turong dong nhung khi duoc két hop sip xép cac dau hiéu co thé thay ddi tong
guan mét nhan higu®. Vé viéc quy dinh nhitng ddu hiéu nhu vay c6 thé dang ky duoc
hay khong thi hién nay chi c6 quy dinh tai diém i khoan 3 Diéu 26 Théng tu
23/2023/TT — BKHCN nhu sau: “Déu hiéu chit tring hodc tuong ty v6i mot trong cac
ddi tuong thudc pham vi bao ho quyén sO hitu tri tué¢ theo quy dinh tai cac diém e, g, h,
i, k, 1, m, o, p khoan 2 Diéu 74 ctia Luat S¢ hitu tri tué”. Nhu vy, néu trudng hop co thé
gay nham 13n nhin hiéu cta céac truong dai hoc, cao déng trén thuc té nhung khi dang
ky khéng roi vao cac yéu to duoc liét ké trong Thong tu 23/2023/TT — BKHCN thi van
¢6 thé dang ky binh thudng. Ngoai ra, néu quy dinh vé pham vi bao hd ctia nhan hiéu
khong duogc 1am 13 s& din dén viéc cac truong dai hoc, cao dang khong biét rd vé pham
vi bién thé cta nhin hiéu ma minh sé hiru, gdy kho khan trong viéc st dung cua ho.
Ching han, cac chu sé hitu nhin hiéu nay khong dam st dung véi cac phién ban khac
nhau hodc ho str dung qué nhiéu phién ban cia nhan hiéu da dang ky ma khong xac dinh
dugc hanh vi sir dung ndy c¢6 pht hop v6i phap luat hay khong. Thyc té hién nay di co
mot s trudng dai hoc, cao dang dang ky cung lac hon 10 nhan hiéu twong tu nhau hodc
céc yéu tb tach ra tir nhin hiéu tong thé dé tranh viéc co chu thé khac dang ky twong tu
l1am anh huong dén hoat dong va uy tin cta nha truong. Pon cir nhu Trudng Pai hoc
Luat TP.HCM da dang ky ciing liic 10 nhan hiéu cho cing nhém san pham/dich vu s6 9,
14, 16, 18, 21, 26, 35, 36, 38, 40, 41, 42, 43, 45.

Svere

= = 1996
TRUONG DAI HOC LUAT :
[P HO CHI MINH TRUONG DAI HOC LUAT
I'P. HO CHI MINTI

1996

Hinh 1. Day 14 4 trong s 10 nhan hiéu cta Truong Pai hoc Luat TP.HCM di nop don
ding ky vao thang 11/202312
Viéc dang ky cung lac nhiéu nhan hiéu nhu vay phan nao giai quyét duoc truong
hop bi ngudi khac dang ky twong tuy nhung lai vudng vao van dé sir dung nhan hiéu, vi

11 Nguyén Thi Triac Duyén, Mt s6 kién nghi hodan thién hé thong phap lugt Viét Nam vé nhan hiéu, Tap
chi Quan ly nha nudc, truy cép tai https://www.quanlynhanuoc.vn/2023/12/19/mot-so-kien-nghi-hoan-
thien-he-thong-phap-luat-viet-nam-ve-nhan-hieu/, truy cép nagy 10/10/2024.

12 Tra ciru tai website Cuc s¢ hitu tri tug, truy cap tai http://wipopublish.ipvietnam.gov.vn/wopublish-
search/public/trademarks?0&query=*:*, truy cap ngay 08/10/2024.
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theo yéu cau vé nghia vu nhén hiéu sir dung duoc quy dinh tai khoan 2 Diéu 136 Luat
SHTT hién hanh: “Chua s& hiru nhan hiéu c6 nghia vu sur dung lién tuc nhan hiéu. Viéc
str dung nhan hiéu boi bén nhan chuyén quyén theo hop déng st dung nhan hiéu ciing
dugc coi la hanh vi st dung nhan hiéu cta chia s¢ hitu nhan hiéu. Trong truong hop
nhan hiéu khéng duoc st dung lién tuc tir nim nam tré 18n thi Gidy ching nhan dang ky
nhan hiéu d6 bi cham dat hiéu luc theo quy dinh tai Didu 95 cua Luat nay”, nhu vay néu
cac trudng dai hoc, cao dang lya chon phuong an dang ky bao ho nhidu nhan hiéu cuing
lac thi c6 dam bao duoc viéc st dung cac nhan hiéu nay theo ding nghia vu dugc quy
dinh, néu khdng sir dung thi s& bi cham dirt vin bang bao hg, viéc dang ky khong con y
nghia nita. Nguoc lai, néu sir dung tat ca nhan hiéu da dang ky thi gay rdi ram ddi véi
hoc vién, sinh vién, d6i tac cua nha trudng.

Tha hai, tinh trang nhiéu truong dai hoc, cao dang c¢6 cung tén. Thong thudng cac
truong dai hoc, cao dang s& sir dung tén cua trudng dé diang ky nhan hiéu, nhung viéc
cac truong dai hoc, cao dang st dung tén goi tring nhau hogc twong tu nhau hién nay
kh& phd bién. Theo d6, phap luat Viét Nam vé dang ky nhan hiéu dugc thuc hién theo
nguyén tic nop don dau tién (first- to- file)'®, do d6 néu cac trudong cé cung tén va déu
st dung dau hiéu dé dé dang ky xac 1ap quyén ddi véi nhan hiéu thi chi ¢ trudng nop
don dau tién mai ¢ thé duoc cap vin bang bao ho. Vi vay, dé tranh tinh trang nay thi co
so dir liéu qudc gia can xay dung hé thdng tra cau thong tin cia cac truong dai hoc, cao
dang da duoc thanh lap tich hop vao website cia Bo Gido duc va Pao tao dé cac truong
dai hoc, cao dang sau d6 c6 thé tra ciru va chon tén trudng khong tring hoic tuong tu
Vi cac truong da dugc cap phép hoat dong giup ting kha ning dugc cip van bang bao
ho néu c6 dang ky bao ho nhan hiéu. Co ban thi viéc bao ho hay khong ddi véi mot
nhén hiéu khéng chi dya vao tir ngit, ky tu trong tén cta co sé giao duc dao tao ma con
la sy két hop tong thé cua cac dau hiéu nhu yéu té hinh anh, 4m thanh duoc thé hién
dudi dang dd hoa, diéu nay cho thay c6 thé nhiing trudng dai hoc, cao dang ¢6 cling dau
hiéu tir ngir, chir cai, tén goi khi ding ky nhung c6 kha ning phan biét dugc thi van
dang ky thanh cong nhan higu. Tuy nhién, kho khin & day 1a khi chia sé thong tin vé
nhan hiéu ciia nha truong thdng qua cach truyén miéng, goi tén thi cac yéu tb con lai
khong dién dat dugc ma chi cach thirc phat &m méi biéu dat dugc cho viéc truyén dat

13 Khoan 2 Piéu 90 Luat S& hitu tri tué hién hanh quy dinh: “Trong truong hop c6 nhiéu don ciia nhiéu
ngmn khdc nhau ding ky cdc nhan hiéu tring hodc tiwong tiw dén mirc gay nham lan véi nhau dimg cho
cde san pham, dich vu trimg hodc twong ti v6i nhau hodc trieong hop ¢é nhiéu don ciia ciing mot ngueoi
dang ky cdc nhan hiéu trimg ding do cdc san pham, dich vu tring nhau thi van bang bdo h chi dwoc cdp
cho nhan hiéu trong don hop 1é ¢6 ngady wu tién hodc ngdy ndp don sém nhdt trong sé nhitng don ddp
ing cdc diéu kién dé dwoc cdp vin bang bao hé”.
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thdng tin theo hinh thirc nay, do d6 khong tranh khoi viéc nguoi hoc, phu huynh, ddi
tac, cong chdng cé su nham 1n giita cac trudng dai hoc, cao dang véi nhau du déu duoc
dang ky hop phap.

Thir ba, hé théng tra ciru thdng tin trén website Cuc SHTT chwa dap tng dwoc nhu
cau tra ciru. Hién nay dé tra ctru théng tin vé nhan hiéu cua cac trudng dai hoc, cao dang
thi ngudn chi yéu 1a tra ciru nhitng thong tin duoc cdng bé trén website cia Cuc SHTT.
Ngudn thdng tin nay c6 thé giup danh gia sy trong dong, kha ning gy nham lan cua
nhan hiéu, tuy nhién co s& dit liéu caa Cuc SHTT hién tai cung cdp théng tin con han
ché, thuong xuyén gap tinh trang khong thé truy cap, anh huéng toi cong tac tra ciu,
xé&c 1ap quyén ddi vai nhan hiéu. Ngoai ra, viéc cac truong nhap liéu théng tin con kha
gidi han khi chi cd thé tim kiém theo s6 don gdc, nhan hiéu, chu don/chu van bang,
nhém san pham/dich vy, dai dién SHCN. Thuc té, khi tra ciru dé tim théng tin mang
tinh thong ké hay tra ciru dau hiéu ma minh du kién dang ky thi lai khdng c6 san cac
thong tin phl hop vai cac trudng cong cu tim kiém nay dé nhap liéu dan dén viéc thiéu
hut thong tin, kho dam bao kha nang phan biét duoc cua nhan hiéu can ding ky.

4.2. Gidgi phap hoan thién quy dinh vé d@iéu kién bdo hé nhan hiéu tai cdc trwong dai
hoc, cao diang

Cin cir vao cac bat cap duogc trinh bay & trén, nhom tac gia dé xuat mot s giai
phap sau nham thuc day viéc ding ky bao hd nhan hiéu tai cac truong dai hoc, cao dang
dat duoc hiéu qua cao:

Thir nhat, can luat hoa quy dinh vé pham vi bao ho nhan hiéu. Tir nhitg kho kkin
trong viéc chua quy dinh pham vi bao ho nhan hiéu, nhém tac gia dé xut phap luat can
c¢6 khung phap 1y 16 rang vé pham vi bao ho nhin hi¢u di dang ky va bao dam tét ca yéu
t6 nam trong pham vi bao hg nhan hi¢u déu s& duoc phéap ludt bao ho mot cach hi¢u
qua. Cu thé, viéc ghi nhan cac quy dinh vé pham vi bao ho nhén hiéu c6 thé duoc diéu
chinh trong Nghi dinh huéng dan vé quyén sé hiru cong nghiép nhu Nghi dinh
65/2023/ND — CP. Truong hop chi duge huéng dan trén website caa Cuc SHTT nhu
hién nay 1a chua chinh théng vé mat phap ly vi vay can phai nhanh chong luat hoa noi
dung nay nham gitp chi s¢ hitu nhan hiéu 1a cac trudng dai hoc, cao dang hiéu ré pham
vi str dung nhiéu phién ban mau sic khac nhau cho cting mot mau nhan hiéu hozc nhiéu
kiéu chir duoc thiét ké khac nhau cho mot nhan hiéu chit gép phan giam thiéu duoc kha
nang tranh chap nhan hiéu gitra cac trudng boi da dugc quy dinh cu thé, rd rang va dong
nhat. Mic du, Luat SHTT dugc stra doi bd sung nam 2022 ciing da bo sung mot noi
dung dé giai quyét cho van dé lam dung ding ky nhan hiéu sém dé gay anh huéng toi
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quyén loi caa chu thé khac, d6 1a quy dinh tai diém b khoan 1 Biéu 117: “1. Pon ding
ky nhan hiéu bi tir chéi cap van bang bao ho trong cac truong hop sau day: b) C6 co s
dé khang dinh rang ngudi ndp don khéng c6 quyén dang ky ddi tuwong sé hiru cong
nghiép hoic ding ky nhan hiéu véi dung ¥ x4u”. Tuy nhién, dé dam bao tdi da viéc bao
vé quyén loi cho cac trudng dai hoc, cao dang trong viéc xac 1ap quyén déi véi nhan
hiéu va tranh viéc phai dang ky bao ho nhiéu nhan hiéu cia cling mot cha so hitu cho
cuing nhém san pham/dich vuy thi viéc bé sung quy dinh vé pham vi bao hé ciia nhan
hiéu s& mang tinh t6i vu hon nia.

Thir hai, can khic phyc tinh trang nhiéu truong dai hoc, cao ding cé tring tén.
Viéc cac truong dai hoc, cao dang co tring tén khong chi gay kho khan trong thuc tién
cho nguoi hoc, doanh nghiép ddi tac ma con dan dén kha nang dang ky nhan hiéu khong
thanh cong cho cac truong dai hoc, cao dang. Vi vay, mot yéu cau ma cac truong dai
hoc, cao ding can luu y khi dang ky xac 1ap quyén 1a nén thuong xuyén ra soat thong
tin, tra ctru va chd y téi nhitng don ding ky nhan hiéu ma Cuc SHTT cong bé hang
thang trén Cong bao so hitu cong nghiép truc tuyén, nham gidp viéc lya chon nhan hiéu
pht hop, khéng gay nham 1an tir d6 giam thiéu thiét hai c6 thé phat sinh trong twong lai
d6i véi danh tiéng, uy tin va gia tri cia nha truong. Bén canh viéc cac truong dai hoc,
cao dang tu ra soat dau hiéu dang duoc bao ho dé tranh viéc ding ky nhén hiéu tring thi
Vé phia co quan 1ap phap ciing can diéu chinh cac yéu cau vé dang ky tén truong khi cac
truong ndp hod so thanh 1ap, cu thé bd sung thém diéu kién vé “tén goi cua co s gido
duc dai hoc nop hd so xin thanh 1ap khong duoc tring hodc twong tu dén mic gy nham
13n Vvéi co so gido duc dai hoc di duoc thanh lap trude d6” tai Piéu 22 Luat Gido duc
dai hoc nam 2012, stra d6i bd sung nim 2018 vé diéu kién thanh lap hodc cho phép
thanh lap co sé giéo duc dai hoc, ddng thoi bo sung thém noi dung tuong tng vao Diéu
87 Nghi dinh 46/2017/NP — CP quy dinh vé diéu kién dau tu va hoat dong trong linh
vuc gi4o duc . Dbi voi cac trrong cao déng thi diéu kién vé tén goi cling can duoc bd
sung vao Piéu 19 Luat Gi4o duc nghé nghiép nam 2024.

Thi ba, can hoan thién hé thdng tra ciru thdng tin trén website Cuc SHTT. Déi voi
nhitng kho khan xuat phat tir hé thong tra ciru thong tin thi can thuc hién giai phap day
manh phét trién ang dung cong nghé théng tin cho hoat dong xac lap quyén déi voi
nhan hiéu trén website cia Cuc SHTT vi dy 1a mot ¢éng cu hd trg cho viéc tim kiém
ngudn théng tin phu hop. Cai thién va phét trién hé théng tra cau nay gip tiét kiém
dugc thoi gian trong qua trinh thuc hién xay dung va dang ky bao ho cho nhén hiéu cua
cac truong dai hoc, cao dang. Do d6, Cuc SHTT can dau tu phat trién kha nang ung
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dung cdng nghé thdng tin, hoan thién cac co s& dir liéu va cong cu tra cau, xay dung hé
théng quan 1y chat lwong, bd sung cac truong tim kiém thdng tin vé nhan hiéu dang nop
don hodc dd dugc cap bang, cu thé c6 thé bd sung cac trudng tra ciu cho st dung hinh
anh dé tra ctru, linh vuc kinh doanh, loai hang hoa, dich vu (hién nay chi tra citu nhém
san pham/dich vu va phai tra bang sé nhém phan loai).

5. Két luan

Thyce trang tén ctia mot trudong dai hoc co thé bi xam pham chung té réng viéc
dang ky nhan hiéu tir som 1a mot yéu té chién luoc quan trong, gop phan bao vé quyén
lgi va nang cao vi thé cua cac truong dai hoc, cao déng va khéng dinh tAm quan trong
cua viéc xay dung va bao vé thuong hi¢u trong moi truong gido duc ngay cang canh
tranh, nhung nhiéu trudong cao dang, dai hoc chua nhan thirc day du vé kha ning phan
biét ctia nhan hiéu dan dén chua dat hiéu qua trong hoat dong ding ky bao ho. Nguyén
nhan chu yéu dén tir nhan thirc han ché cta cac co so gido duc va nhitng bat cap trong
quy dinh phap luat hién hanh vé bao ho nhan hiéu va dit tén truong, nhu thiéu quy dinh
rd rang vé pham vi bao hg va diéu kién dit tén, da dan dén tinh trang trung lap tén goi,
gdy nham lan cho cong chung va phan nao lam giam gia tri thwong hiéu cta cac truong.
Dé hoan thién hé théng phép luat vé SHTT trong viéc bao ho nhan hiéu ciia cac truong
dai hoc, cao drfmg, viéc diéu chinh cac quy dinh hién hanh vé tén g01 cua cac truong dai
hoc, cao dang va quy dinh cu thé vé pham vi bao hd nhan hiéu 1a mot yéu cau cap thiét.
Diéu nay khéng chi bao vé quyén loi hop phép cua cic co s gido duc ma con gop phan
nang cao chit lugng va uy tin cta giao duc Viét Nam trong bdi canh hoi nhap qudc té.
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