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Tom tdt:

Bai viét nghién ctu quy dinh vé
thira ké khong phu thudc vao noi dung di
chic theo phép luat Viét Nam, dong thoi
nghién cttu so sanh voi phap luat mot sé
qudc gia & chau Au nham danh gia nhiing
diém tuwong doéng va khac biét. Tir do, dé
xuat mot s6 khuyén nghi ma phap luat
Viét Nam c6 thé hoc hoi tir kinh nghiém
lap phap cua nhitng nudc nay.
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1. Pit van dé

Thira ké khong phu thudc vao noi dung di chic lan dau tién duge quy dinh trong
phép luat Viét Nam boi Thong tu s6 81/TANDTC ngay 24/7/1981 cua Toa an nhan dan
t6i cao?, sau d6 quy dinh trong phap lénh thira ké nam 1990 (Piéu 20) va cu thé trong

* TS., Giang vién Truong Dai hoc Luat, Pai hoc Hué; Email: huongvt@hul.edu.vn

** NCS., Giang vién Truong Pai hoc Luét, Dai hoc Hué; Email: anhht@hul.edu.vn

1 Theo Théng tu sé 81/TANDTC: “Ngudi lap di chdc phai danh lai mot phan tai san cho nhiing nguoi
thira ké bt buoc (néu cd). Nhitng ngudi thira ké bét buoc gdm: Vo gda hodc chong goa, con chua thanh
nién hoic tuy da thanh nién nhung khong c6 kha ning lao dong, b6 me gia yéu va ting thiéu. Phan di san
phai danh lai cho mdi ngudi thira ké bat bugc, it nhat 1a 2/3 xuit cua thira ké theo luat. Néu di chuc truat
guyeén thira ké cua nguoi thira ké bat budc hodc phan danh lai cho mdi nguoi thira ké bat budc it hon 2/3
Xuét thi phai trich chia cho du 2/3. Sau khi di trich chia cho nhitng ngudi thira ké bt budc, Toa an van
chiéu theo di chiic dé phan chia s6 di san con lai cho nhitng nguai dwoc chi dinh trong di chic, theo ty lé
phan quyén cia ho”.
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cac Bo luat Dan su.? Day 1a quy dinh nham han ché quyén tu dinh doat ciia ngudi 1ap di
chdc nham muc dich bao vé quyén loi cia mot s ngudi c6 quan hé than thich nhat véi
ngudi chét, dam bao luu giir nhiing gia tri dao dirc va nhan van.

MJi ca nhan déu c6 quyén tu do lap di chlc dé dinh doat tai san cia minh sau khi
chét. Quyén dé lai di san thira ké caa ca nhan dugc ghi nhan bai Hién phap, Bo luat Dan
su va duoc bao dam thuc hién boi Nha nude trén nguyén tic “moi cam két, thoa thuan
khong vi pham diéu cAm cua luat, khong trai dao dic xa hoi c6 hiéu lyc thuc hién ddi
véi cac bén va phai dugc cha thé khac ton trong.”® Tuy nhién, quyén dan sy ciing c6 thé
“bi ban ché theo quy dinh cua luat trong truong hop can thiét vi trat tu, an toan xa hoi,
dao dtrc xa hoi™*. Thira ké khéng phu thudc vao néi dung di chic 1a mot quy dinh nham
han ché quyén dinh doat cia nguoi dé lai di san trong viéc lap di chic, nham bao vé
quyén lgi caa nhitg nguoi thira ké & hang thira ké thir nhat cia nguoi chét véi nhiing
diéu kién nhat dinh.

Khéc vai phap luat Viét Nam, phap luat mot s6 qudc gia quy dinh trudng hop thira
ké khong phu thudc vao noi dung di chuc duéi hinh thirc “phan thira ké bat budc”, hay
con c6 céch goi khac 1 “luu san” bén canh phan tai san cé thé tu dinh doat thdng qua di
chic hosc di tang. Luat “thira ké bat budc”, von 1a mot dau hiéu dic trung cua cac qudc
gia theo truyén théng dan luat, 1a su phan dbi cac nguyén tic “tu do dinh doat di chuc” &
cac qudc gia thong luat, dic biét 1a ¢ Hoa Ky.® Quy dinh vé “luu san” duoc thira nhan
trong mot s6 hé thdng phép luat nhu Bungari, Phap, Cameroon, Sénégal, Dirc, Pan
Mach hay Thuy Sy. Phap luat Trung Qudc, TAy Ban Nha ciing ¢6 quy dinh lién quan
dén ché do nay.®

Phap luat Viét Nam duoc xay dung theo truyén thong dan luat, chiu nhiéu anh
huong caa phap luat Phap va buc, bén canh d6, Pan Mach 1a mot quéc gia c6 hé thdng
phap luat chiu nhiéu anh huong cua hé thong phép luat Phéap - Bac. Ké tir khi Pan
Mach gia nhap Cong dong chau Au, chuyén d6i thanh Lién minh chau Au, hé théng

2 Pidu 672 Bo luat Dan sy nam 1995; Didu 669 Bo Luat Dan sy nam 2005; Didu 644 Bo Luat Dan sy
nam 2015.

3 Piédu 3 Bo luat Dan sy nam 2015.

4 Piéu 2 Bo luat Dan sy nam 2015.

5 Ho Minh Thanh, Nguyén Son Ha (2024), Quyén dinh doat di chiic va xung djt phdp lugt vé thira ké cé
Yéu t6 nudc ngoai, Tap chi Nghién ctru lap phép, s6 10, tr.4.

(Walker v. Ryker, No. 285782, 2018 WL 4659621, at *6 (Cal. Ct. App. Sept. 28, 2018))

6 Ngo Van Lugng (2023), Mgt s6 vin dé vé chia thira ké cho doi twong dwoc huong di san bdt bugc theo
Piéu 644 B ludt Dan sw nam 2015, Tap chi Khoa hoc kiém sat, s6 01, tr.62-63.
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phép luat cua nudc nay di chiu anh huéng dang ké tir luat cua Cong dong chau Au.’
Quy dinh cua phap luat Phap, Puc va Dan Mach vé thira ké bt budc c6 nhiéu diém tién
bo, nghién ciru nhitmg quy dinh nay c6 nhiéu gié tri tham khao cho viéc hoan thién phap
luat trong nuéce. Vi vay, trong pham vi bai viét nay, tac gia tap trung phan tich cac quy
dinh cua phép luat Viét nam vé thira ké khong phu thudc vao noi dung di chuc va ddi
sanh véi cac nudc Phap, Pic va Pan Mach nhim dé xuat nhitng gié tri tham khao cho
Viét Nam.
2. Thira ké khong phu thudc vao néi dung di chiic theo quy dinh cia phap luat Viét
Nam
2.1. Ngwoi thira ké khong phu thugc vao ngi dung di chic

Thira ké khong phu thudc vao noi dung di chiic duoc quy dinh tai Diéu 644 Bo
luat D&n sy nam 2015. Theo d6, con chua thanh nién, cha, me, vo/chong va con thanh
nién ma khong c6 kha ning lao dong 1a nhitng nguoi thira ké khéng phu thudc vao noi
dung cua di chic trong truong hop nguoi lap di chuc khong cho huong di san theo di
chic hoic ¢6 cho hudng nhung phan ma ho dugc hudng theo di chuc it hon 2/3 ciia mot
sut thira ké néu di san dugc chia theo phap luat. Khong cho huong dugc hiéu 1a nguoi
lap di chuc thé hién rd y chi truat quyén huong di san caa nhimg ngudi néi trén hoac 1a
khong dé cap dén nhimg nguoi nay trong di chiic.

Quy dinh vé nguoi thira ké khong phu thudc vao noi dung di chic trong Bo luat
Dan su huéng téi bao vé quyén loi cua cac chu thé 1a cha, me cia ngudi 1ap di chic, vo
hodc chdng cua nguoi lap di chic, con cia ngudi 1ap di chiic ma chua thanh nién hoic
da thanh nién nhung khong c6 kha ning lao dong. Nhu vay, theo quy dinh tai Diéu 644
Bo luat Dan sy ndm 2015 c6 thé hiéu rang, ngudi thudc dién thira ké khéng phu thudc
vao noi dung di chdc néu 1a cha, me thi khdng phan biét cha, me dé hay cha, me nuéi;
d6i véi con thi khdng phan biét 1a con dé hay con nudi va con di thanh nién mat kha
ning lao dong khong phan biét mat kha ning lao dong vao thoi diém nao; dbi véi
vo/chong duoc huang loai thira ké nay phai 1a vo/chdng hop phép theo quy dinh cua
phép luat vé& hon nhan va gia dinh.®

Tuy nhién, trong trudng hop con chua thanh nién, cha, me, vo, ché)ng va con da

thanh nién nhung khong c6 kha ning lao dong ma tir chdi huong di san thira ké° hoic ho

" Rasmus H. Wandall (2006), Researching Danish Law, truy cap tai
https://www.nyulawglobal.org/globalex/denmark.html, ngay truy cap: 07/11/2024.

8 Phan Thi Hong, Quyén hurong di san ciia nguoi thiva ké khong phu thudc vao néi dung di chiic qua thuce
tién xét xir tai Toa dn, truy cdp tai https://danchuphapluat.vn/quyen-huong-di-san-cua-nguoi-thua-ke-
khong-phu-thuoc-vao-noi-dung-di-chuc-qua-thuc-tien-xet-xu-tai-toa-an, ngay truy cap 15/6/2024.

9 Piéu 620 By luat Dan sy nam 2015 quy dinh: Tir chdi nhan di san
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1a nhitng nguoi khong co quyén hudng di san theo quy dinh cta phap luat' thi khong
duoc hudng thira ké khong phy thude vao ndi dung di chuc. Nhu vy, khong phai trong
moi trudng hop, thira ké khong phu thudc vao nodi dung di chic s& duge ap dung cho
cha, me, vo, chéng, con chua thanh nién va con da thanh nién khong c6 kha nang lao
dong cua ngudi chét. Néu nhitng nguoi thude dién dugc huong thira ké khong phu thudce
vao ndi dung di chiuc ma tir chdi huong di san thi khi chia thira ké theo di chuc, khong
xét phan thira ké khong phu thudc vao ndi dung di chic cho ho, trir truong hop viée tir
chdi nhdm muc dich trdén tranh viéc thuc hién nghia vu v6i nguoi khac thi phﬁn thira ké
khong phu thude vao ndi dung di chuc van duoc chia cho ho. Tuong tu, ddi véi nguoi
khong c6 quyén huéng di san theo Diéu 621 thi ciing khong xét cho huodng thira ké
khong phu thudc vao ndi dung di chic, bai vi, ban chat cia thira ké khong phu thudc
vao ndi dung di chiic 12 khong phu thudc vao y chi ctia ngudi dé lai di san, loai thira ké
nay do luat quy dinh, do dé, nhitng ngudi da bi luat tude quyén hudng thira ké thi ciing
khong duoc quyén thira ké khong phu thude vao ndi dung di chic.
2.2. Gidi han quyén tw do dinh doat di sin va phan di sin dwoc tw do dinh doat trong
di chuc

Quyén tu do dinh doat di san cua nguoi 1ap di chic bi gidi han trong trudng hop
nhitng ngudi thira ké khdng phu thudc vao noi dung di chlic con séng. Nghia 1a d6i voi
khoi tai san caa ngudi lap di chuc, sau khi da trir di phan bat budc dé lai cho nhitng
ngudi thira ké khdng phu thudc di chic thi ngudi 1ap di chiic méi ¢6 quyén dinh doat
cho nguoi khac. Diéu nay ciing c6 nghia 1a ngudi dé lai di san khong thé truat quyén
thira ké ciia nhimg ngudi thira ké khong phu thudc vao noi dung di chiic va ciing khong
thé quyét dinh mirc thira ké téi thiéu ma ho dugc nhan.

“1. Nguoi thira ké ¢6 quyén tir chdi nhan di san, trir trudng hop viée tir chdi nham trdn tranh viée thuc
hién nghia vu tai san ciia minh ddi voi nguoi khac.

2. Viéc tir chbi nhan di san phai dugc 1ap thanh van ban va giri dén ngudi quan 1y di san, nhitng ngudi
thira ké khéac, nguoi dugc giao nhiém vu phan chia di san dé biét.

3. Viéc tir ch6i nhan di san phai duoc thé hién trudc thoi diém phan chia di san”.

10 Khong c6 quyén thira ké 13 truong hop phap ludt quy dinh nhitg ngudi nay khong thé duge hudng di
san thira ké cua nguoi dé lai di san thira ké. Diéu 621 Bo ludt Dan sy nam 2015 quy dinh nhing nguoi sau
day khong duge quyen huong di san: i) Nguoi bi két 4n vé& hanh vi ¢6 ¥ xdm pham tinh mang, strc khoe
hodc vé& hanh vi nguoc dii nghiém trong, hanh ha ngudi dé lai di san, xdm pham nghiém trong danh dy,
nhan pham cua nguoi do; ii) Ngum vi pham nghiém trong nghia vu nuéi dudng ngudi dé lai di san; i)
Ngudi bi két an vé hanh vi ¢d y xam pham tinh ‘mang ngudi thua ké khac nhim huong mot phan hodc
toan b phan di san ma ngudi thira ké d6 ¢ quyén huong; iv) Ngudi co hanh vi lira ddi, cudng ép hodc
ngin can ngudi dé lai di san trong viéc lap di chuc; gia mao di chiic, sira chita di chic, hily di chiic, che
gidu di chic nham hudng mot phan hodc toan bo di san trai voi ¥ chi ciia nguoi dé lai di san.
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Diéu 624 Bo luat Dan sy nam 2015 quy dinh “di chic 1a sy thé hién y chi cua ca
nhan nham chuyén tai san caa minh cho ngudi khac sau khi chét.” Theo quy dinh nay
thi ngudi lap di chiic duoc ty do Y chi trong viéc dinh doat tai san thudc quyén s hitu
cia minh, quyén dan su chi c6 thé bi han ché theo quy dinh cua luat trong trudng hop
can thiét vi ly do qudc phong, an ninh qudc gia, trat tu, an toan xa hoi, dao duc x4 hoi,
sirc khoé cua cong dong.t* Vi vay, ty do y chi ludn phai nam trong khudn khé cua luat
nham bao vé trat tu x4 hoi va duy tri dao dic, truyén thdng cua dit nuée. Gidi han
quyén tu do dinh doat cua nguoi 1ap di chic dé bao vé quyén loi cua nhitng ngudi thira
ké khdng phu thugc vao noi dung di chic khong chi nham bao vé trat ty, dao duc xa hoi
ma con nham muc dich dé cao gia tri nhan van cua phéap luat Viét Nam.

Phan di san duoc tu do dinh doat phu thudc vao phan di san bat buoc danh cho
nhitng ngudi thira ké khéng phu thudc di chic. Biéu 644 Bo luat Dan sy nim 2015 néu
rd tai khoan 1 1a phan di san danh cho mdi nguoi thira ké khéng phu thugc di chiic phai
bang 2/3 suat cua mot ngudi thira ké theo phap luat, néu di san dugc chia theo phap lut.
Trudng hop nhitng ngudi nay huéng di san nhung it hon 2/3 ciia mot suat thira ké theo
phép luat thi nhitng ngudi thira ké khac duoc chi dinh trong di chic phai trich ra phan di
san dé bl lai cho ho, d&am bao mdi nguoi thira ké khong phu thudc vao néi dung di chic
dugc nhan mot phan di san bing 2/3 suit noi trén. Nhu vay, mac du Bo luat Dan su
khong quy dinh o 14 ngudi 1ap di chiic quyén tu do dinh doat ddi véi phan tai san nao
nhung dua trén quy dinh tai Diéu 644 c6 thé hiéu, nguoi 1ap di chlc c6 quyén ty do dinh
doat tai san ctia minh ddi v6i phan tai san sau khi da trich phan cho nhiing ngudi thira
ké khong phu thudc vao noi dung di chiic. Néu trong di chiic chua dam bao phan thira
ké duoc huong cua nguoi thira ké khong phu thudc vao noi dung di chic thi khi tién
hanh phan chia di san phai trich tir nhitng ngudi thira ké theo di chiic bu vao cho du ky
phan thira ké cho nhiing nguoi thuoc dién thira ké khong phu thugc vao noi dung di
chac.

3. Phéap luat caa Phap, Pire, Pan Mach vé thira ké khéng phu thugc vao ndi dung
di chuc
3.1. Ngwoi thira ké khdng phu thugc vao ngi dung di chic

Theo phap luat Cong hoa Phap, nguoi thira ké khong phu thugc noi dung di chic
la nhitng nguoi thira ké dwong nhién (héritier réservataire). Luat quy dinh phai danh mot
phan di san cho nhitng nguoi 1a con hodc chau (trudng hop con chét thi chau s& thé vi)
ctia nguoi chét; trong truong hop khong co con, chau thi nguoi vo/chong con séng s&

11 Khoan 2 Diéu 2 By luat Dan sy nam 2015.
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duoc huong phan di san bat budc. Tir d6, hinh thanh nguyén tic: khdng duoc phép giao
toan bo hoic mot phan di san thira ké cho nguoi tha ba va do d6 truat quyén thura ké cua
ngudi thira ké duong nhién. Pidu nay c6 nghia 1a con cai, hodc ngudi vo/chdng con
Séng, phai nhan dugc mot phﬁn tai san xac dinh. Nguoc lai, ngudi dé lai di san cling ¢6
thé chia cho ngudi thira ké chi dinh hozc bén thir ba toan bd hodc mét phan cua phan di
san duoc tu do dinh doat (phén di san sau khi da trur phﬁn bit budc danh cho nguoi thua
ké dwong nhién).*

Ciing nhu phap luat Phép, phap luat Bic ciing c6 quy dinh Vé cac truong hop thira
ké khéng phu thudc noi dung di chic, gdm con (hoic chau), cha me, va vo/chong hay
ngudi két d6i c6 dang ky (registered partner). Mot ngudi duoc xem 13 khdng c6 quyén
thira ké va do d6 khong c6 dugce huang phan thira ké khong phu thudc ndi dung di chic
khi thudc céc truong hop sau: i) Ngudi dd bi tuyén bd 1a khdng xting dang huang thira
ké;*® ii) Nguoi lap di chuc da thu hoi phan thira ké khéng phu thugc noi dung di chic
mot cach hop phép;'* hoic iii) Nguoi da tir bo quyén thira ké hoac phan thira ké khéng
phu thudc noi dung di chuc.

Phap luat Pan Mach ciing quy dinh vé nguoi thira ké hop phap bét budc, tac 13
ngudi thira ké khdng phu thudc noi dung di chiic. Theo d6, ddi twong huong quyén thira
ké khong phu thudc di chic 1a vo/chong va con cai ciia ngudi chét, nghia 1a ho khéng
thé bj tir chdi thira ké néu khong cé su dong y bang van ban cua ho.®
3.2. Gidi han quyén tw do dinh doat di sdn va gidgi han phan di sdn dwoc tw do dinh
doat trong di chac

Phép luat cua Phap quy dinh quyén tu do dinh doat di san la quyén cia nguoi dé
lai di san d6i v6i khdi tai san caa minh trude khi chét: quyét dinh chuyén giao phan nao,
cho ai, véi ty I bao nhiéu, vv. Nguoi dé lai di san thuc hién quyén ty dinh doat di san
thong qua thdng qua mot biéu hién y chi ca nhan don phwong dudi hinh thuc tang cho
gitta vo chong hoac di chdc. Quyén tu dinh doat di san thira ké dwogc chia lam cac
trudng hop vai cac gisi han sau:®

12 Xem Piéu 912 dén Didu 917 Bo luat Dan su Phap 1804 (sira d6i nam 2017), (duoc dich tir Ban dich
cua Pai st quan Phap tai Viét Nam, Ban dich B luit Dan sy Phap, tr.230-tr.231).

13 Piéu 2344, 2345 Bo luat Dan sy Ptc (German Civil Code, truy cép tai https://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html, ngay truy cap 15/8/2024)

14 piéu 2333 Bo luat Dan sy Prc (German Civil Code, truy cép tai https://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html, ngay truy cap 15/8/2024)

15 « Estate administration with assets in Denmark », Baker Tilly Legal Advokatfirma, truy cap tai
https://www.bakertillylegal.dk/en/insights/estate-administration-with-assets-in-denmark.

16 Hidu 913 Bo ludt Déan sy Phap 1804 (sua ddi nam 2017), (dugc dich tir Ban dich cua Pai stt quan Phap
tai Viét Nam, Ban dich B luét Dan sy Phap, tr.230).
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- Néu nguoi dé lai di san khong c6 con va chua két hon thi c6 thé chon va chi
dinh nguoi duoc nhan chuyén giao toan bo di san.

- Néu nguoi dé lai di san c6 con (du d3 két hon hay chwa), quyén tu do dinh doat
s& bi han ché mot phan: khong thé truat quyén thira ké cua con. Con cai duong nhién
duoc hudng mot phan tai san téi thiéu bat budc trong khéi di san cua cha me.

- Néu nguoi dé lai di san da lap gia dinh va cd con thi c6 thé dé lai cho vo/chong
phan di san chia theo ti & dic biét giira v chong.

- Néu nguoi dé lai di san da két hon ma khong cé con thi ngudi vo/chong khong
thé bi truat quyén thira ké va s& duoc hudng mot phan tu tai san thira ké.

Nhu vay, quyén tu dinh doat tai san cua nguoi dé lai di san bi gi¢i han trong
“phan tai san c6 thé ty do dinh doat”. Phan tai san co thé tu do dinh doat 12 phan tai san
va quyén thira ké khong thuoc khdi di san luat dinh phai danh cho ngudi dwong nhién
dugc huong thira ké, néu nhimg ngudi nay duoc huong thira ké va chap nhan thira ké.
Ti 18 tai san ty do dinh doat 12 phan tai san thira ké ma luat khong quy dinh phai dé lai,
va ngudi chét ¢6 quyén tu do cho ting hoic di tang.’

Pé tranh trudng hop tau tan tai san dang 1& phai danh cho nhimg nguoi thira ké
khong phu thudc noi dung di chic, Bo luat Dan sy Phap da quy dinh vé ti 1¢ tai san
duoc cho tang hoic di tang. Cu thé,

Mgt 13, phan tai san dung dé tang cho hoic di ting khéng duge vuot qua mot nia
s6 tai san cua ngudi tang cho hoic di ting néu tai thoi diém nguoi ndy chét dé lai mot
nguoi con; khong duge vuot qua mot phan ba néu nguoi nay dé lai hai nguoi con;
khong vuot qua mot phan tu néu nguoi nay dé lai tir ba nguoi con tré 1én. Ngudi con tir
bo quyén thira ké chi duoc tinh vao sé con con lai cia ngudi da chét néu ngudi do duoc
thé vi hodc nguoi d6 phai lién quan dén mot khoan cho ting hay di ting. '

Hai 1, phan tai san dung dé tang cho hoic di ting khéng dugc vuot qua ba phan
tu s6 tai san cia ngudi tang cho hoic di ting néu ngudi nay khi chét khong dé lai hau
dué'® nhung ¢ vo hodc chong con song, chua ly hon.?°

Ba I3, truong hop khong c6 hau dué ciing nhu khong c6 vo/chdng con séng chua
ly hén, viéc tang cho hoic di ting co thé thuc hién déi véi toan bo khdi tai san.?:

17 piédu 912 917 B6 ludt Dan sy Phap 1804 (stra ddi nam 2017), (dugc dich tr Ban dich cua Pai sit quan
Phép tai Viét Nam, Ban dich B¢ luat Dan sy Phap, tr.230).

18 Hidu 913 Bo ludt Dan sy Phap 1804 (sua ddi nam 2017), (dugc dich tir Ban dich cua Pai str quan Phap
tai Viét Nam, Ban dich B luét Dan sy Phap, tr.230).

19"hau dug" gdbm con va nhiing ngudi chau thira ké thé vi thay cho "con" di chét.

20 Piéu 914-1 Bo luat Dan sy Phap 1804 (sua ddi nam 2017), (duoc dich tir Ban dich cua Dai sit quan
Phap tai Viét Nam, Ban dich B luat Dan sy Phap, tr.231).
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Theo quy dinh ctia phap luat Cong hoa Lién bang Ptic, nguoi dé lai di san c6 thé
tu dinh doat viéc phan chia khéi di san caa minh thong qua di chic hoic hop ddng thira
ké. Quyén tu dinh doat ndy bao gom viéc chi dinh nguoi thira ké, qua d6 ciing co thé
truat quyén thira ké cua ngudi thira ké theo phap luat; truat quyén thira ké ma khéng chi
dinh ngudi thira ké.?? Nguoi dé lai di san ciing c6 thé dé lai lgi ich vat chat cho nguoi
khac ma khong phai chi dinh nguoi d6 1am nguoi thira ké.?

Ngoai ra, tir tinh hop 1& cua quyén thira ké theo luat dinh, quyén yéu cau hudng
phan thira ké khong phu thudc noi dung di chic chi dat ra néu ngudi c6 lién quan da bi
tir chdi cho thira ké di san, hodc phan thira ké dugc trao cho ho it hon mét nira phan
thira ké theo luat dinh. Va nhu vay ho s& c6 quyén yéu cau dugc hudng phan thira ké bat
buoc con lai.?*

Déi voi viéc gisi han phan di san duoc tu do dinh doat trong di chic, cling nhu
luat thira ké ciia Phép, theo luat thira ké Buc, phan tai san ma ngudoi dé lai di san duoc
tu do dinh doat bi gidi han sau khi d4 loai trir phan di san bat bugc danh cho ngudi thira
ké dwong nhién. Phan di san duoc ty do dinh doat nay phu thudc vao sb luong ngudi
thira ké dwong nhién khong phy thuoc noi dung di chic. Theo d6, phan chia bt buoc
danh cho nguoi thira ké khéng phu thudc di chic 1a 1/2 gia tri phan tai san ciia mot suat
thira ké thong thudng ma nguoi d6 s& nhan duoc néu ngudi di khuat chét ma khong dé
lai di chtic.2®

Di san thura ké bat budc ciing ap dung cho nhitng moén qua do ngudi da khuat tang
trong vong 10 nam cudi doi, co thé dugc xem xét khi tinh téng gia tri tai san dé xac dinh
viéc chia di san bat buoc.?®

Theo phap luat Ban Mach?’, quyén tu do dinh doat di san thé hién qua di chic cua
ngudi dé lai di san. Tuy nhién, quyén nay bi gidi han boi khong thé hoan toan truat
quyén cua nhitng ngudi thira ké duong nhién, hay chi dé lai cho ho it hon phan di san

21 Piéu 916 Bo luat Dan su Phap 1804 (sua ddi nam 2017), (dwoc dich tir Ban dich cua Dai st quan Phap
tai Viét Nam, Ban dich B ludt Dan sy Phap, tr.230-tr.231).

22 piéu 1937, 1938 Bo luat Dan sy Puc (German Civil Code, truy cap tai https://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html, ngay truy cép 15/8/2024)

2 Pidu 1939 Bo luat Dan sy Pic (German Civil Code, truy cép tai https://www.gesetze-im-
internet.de/englisch_bgb/englisch_bgb.html, truy cip ngay 15/8/2024)

24 Der Pflichtteil - Compulsory Share of Inheritance Germany, Schlun & Elseven, ngay truy cap 7/8/2024;
Succession: Germany, European e-Justice Portal, truy cap ngay 6/8/2024.

5 Tldd.

26 Succession and Inheritance Law in Germany, AtoZ Serwis Plus Germany, ngay truy cap 30/10/2024.

27 Thira ké duoc diéu chinh béi Pao luat Thira ké cua Pan Mach ('Arveloven'), c¢6 hi¢u lyc tir ngay
01/01/2008. Dao luat ap dung cho toan bd lanh thé Pan Mach ngoai trur Quan dao Faroe va Greenland
(GR@NBORG Ulrik, RAVN-PETERSEN Kristian & TORV Advokaterne Sankt Knuds, « Inheritance
law in Denmark »)
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luat dinh bt budc. Tat ca nhitng ngudi thira ké hop phép khac (cha me, v.v.) khong
thudc nhom thira ké duong nhién déu cé thé bi truat quyén thira ké thong qua di chc.?®

Phép luat Pan Mach quy dinh phan di san duoc tu do dinh doat trong truong hop
c6 ngudi thira ké duong nhién 1a ¥ tong sé tai san. Phan thira ké danh cho nhitng nguoi
thira ké khdng phu thudc ndi dung di chic 1a 1/4 phan tai san con lai. Phan chia bat buoc
duoc chia cho vo/chong con sbng va con cai cua nguoi chét. Trong d6, vo/chdng duoc
huéng % cua khéi di san bit budc, phan con lai dwoc chia déu cho céac con.?

Co6 thé thay, phap luat Viét Nam ciing gidng nhu phap luat mot sé qudc gia Chau
Au ké trén déu han ché quyén tu do dinh doat di san ciia ngudoi 1ap di chuc bang quy
dinh danh mot phan thira ké bit budc cho mot sé ngudi nhat dinh. Nhitng ngudi duoc
huong di san thira ké khong phu thudc vao nodi dung di chiic (thira ké bt budc) déu 1a
nhiing ngudi c6 quan hé than thudc nhat ddi véi nguoi dé lai di san nhu con hay
Vq/chéng, cha/me.

Quy dinh cta phap luat Viét Nam vé thira ké khong phu thudc vao ndi dung di
chuc 1 hop tinh, hop 1y vi nhitng ngudi trén 14 nhitng ngudi c6 mbi lién hé than thiét
nhét véi nguoi dé lai di san. Viéc ho phéai dugc hudng mot phﬁn di san thira ké cua
ngudi dé lai di san vira pht hop véi quan niém truyén thong ciing nhu twong dong véi
phap luat nhidu qudc gia trén thé gidi. Tuy nhién, lién quan dén quy dinh nay trong phap
luat Viét Nam van con mét s6 van dé gy ban khoan khi 4p dung vao phan chia di san,
chang han nhu: d6i véi con chwa thanh nién va con da thanh nién khong c6 kha ning lao
dong thi khong 10 viéc xac dinh “chua thanh nién” hay “khong c6 kha ning lao dong”
vao thoi diém mo thira ké hay 1a vao thoi diém phan chia di san; d6i v6i truong hop cha,
me ctia ngudi 1ap di chiic con séng vao thoi diém mo thira ké nhung khi chia di san da
chét thi di san ma ho 18 ra huéng thira ké khong phu thudc vao ndi dung di chuc c¢6 duge
tiép tuc chia cho ho nhu trudng hop chia thira ké theo phap luat khong; hodc vé quyén
thira ké khong phu thudc vao ndi dung di chiic ciia con riéng c6 quan hé cham séc, nudi
dudng bd duong, me ké co duoc xem xét hay khong ciing chua duge 1am 1. Viéc
nghién ctru phép luat cua cac qudc gia Chau Au néi trén c6 thé goi mé mot sb giai phap

cho cac van dé nay.

2 Tldd.
29 KHOO Kim, "A Comparison of Inheritance Laws in Denmark and Malaysia", 27 /03/ 2021.
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4. Mot s6 goi mé cho viéc hoan thién phap luit Viét Nam vé thira ké khong phu
thudc vao noi dung di chic

Thir nhit, Diéu 644 B6 luat Dan sy ndm 2015 c6 quy dinh con chua thanh nién
duoc thira ké khong phu thudc vao ndi dung di chic, nhung viéc xac dinh con chua
thanh nién tai thoi diém mé thira ké hay tai thoi diém chia di san thi Bo luat Dan su
cling chua quy dinh.

Néu xéac dinh d6 tudi ciia nguoi chua thanh nién va kha ning lao dong ctia ngudi
dd thanh nién theo quy dinh tai Diéu 644 néu trén vao thoi diém mo thira ké s& co
nhitng truong hop khong “hop tinh”° boi ¢6 thé xay ra trudng hop vao thoi diém mo
thira ké ngudi con ndy c6 kha ning lao dong nhung dén thoi diém chia di san thira ké thi
ngudi con nay lai mat kha ning lao dong do bénh tat hoic tai nan,...

Ngoai ra, thé nao 1a “khéng co kha niang lao dong” tinh cho dén thoi diém hién
nay van chua c6 van ban nao hudng dan tryc tiép 16 rang cin ctr 4p dung trong truong
hop mubn xac dinh “ngudi khong cé kha ning lao dong”.

Trude day, tai tieu muc 1.4 muc 1 phﬁn IT cua Nghi quyét 03/2006/NQ-
HDTP ngay 08/7/2006 ctia Hoi ddng Tham phan TAND t4i cao huéng dan ap dung mot
s6 quy dinh ctia Bo luat Dan sy nam 2005 vé boi thudng thiét hai ngoai hop dong ¢
quy dinh vé boi thudng thiét hai trong truong hop “mat kha ning lao dong” 14 truong
hop “khong con kha ning lao dong do bi liét cot song, mu hai mat, liét hai chi, bi tim
than ning va cac trudng hop khac do co quan nha nude c6 tham quyén quy dinh bi suy
giam kha ning lao dong vinh vién tir 81% trd 1én.” Tuy nhién, trong linh vuc thira ké c6
dugc ap dung tuwong tu quy dinh nay dé xac dinh ngudi khong c6 kha ning lao dong
thudc dién thira ké khong phu thudc vao ndi dung di chuc hay khong thi chua r6.

Néu so sanh quy dinh ctia phap luat Viét Nam véi cac qudc gia néu trén c6 thé
thdy, cac qudc gia trén chi quy dinh ddi twong duoc thira ké khong phu thudc vao ndi
dung di chic 1a con chir khong kém theo diéu kién 1a “con chuwa thanh nién” hoic “con
da thanh nién ma khong c6 kha ning lao dong”. Thiét nghi, d6i véi cac cha thé nhu cha,
me, Vq/chéng, con cuia nguoi dé lai di san thira ké 1a nguoi co mbi quan h¢ gﬁn glii nhét
v6i nguoi dé lai di san va thude hang thira ké thir nhat ctia ho ma khong thé tude quyén
thira ké cta ho chi trir khi nhitng nguoi nay khong c6 quyén hudng di san thira ké theo
quy dinh cta phép luat do vi pham nghia vu nu6i dudng hay c6 hanh vi xam pham tinh

mang nguoi dé lai di san,... hodc c6 van ban tir choi hudng di san.

30 Phan Thj Hong, Quyén huéng di san ciia ngueoi thira ké khong phu thude vao ndi dung di chiic qua thuc
tien xét xwr tai Toa dn, truy cap tai https://danchuphapluat.vn/quyen-huong-di-san-cua-nguoi-thua-ke-
khong-phu-thuoc-vao-noi-dung-di-chuc-qua-thuc-tien-xet-xu-tai-toa-an, ngay truy cap 15/6/2024.
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Do d6, phap luat nén c6 quy dinh theo hudng ngudi thira ké khong phu thude vao
n6i dung di chic 13 nhitng nguoi thudc hang thira ké thtr nhat cua nguoi dé lai di san
bao gém cha, me, Vq/chéng, con ma khong kém theo diéu kién “chua thanh nién” hodc
“khong c6 kha nang lao dong”.

Thi hai, vé xac dinh thoi diém xét tu cach huong thira ké cua cha, me tai Biéu
644 ciing c6 diém khong phi hop.

Khi giai quyét thira ké c6 thé xay ra truong hop, tai thoi diém chia di san thira ké,
cha, me ngudi dé lai di san thira ké da chét thi phan nay lai duoc xem nhu di san thira ké
va dé lai thira ké cho nhitng nguoi thudc dién thira ké cia cha me (anh em ruét cua
ngudi dé lai di san). Piéu nay di nguoc lai ban chit d6 1a viéc thira ké thé vi tao diéu
kién cho nhitng nguoi thudc dién thira ké o hang thira ké thir nhat dugc huong mot phan
di san. Nhung trén thyc té ngudi duge hudng lai 1a nhitng ngudi & hang thi hai tac anh
em rudt ciia nguoi dé lai di san.

Phap luat Phap, Pan Mach khong quy dinh cha, me ciia nguoi dé lai di san thuoc
dién thura ké bét budc khéng phu thudc vao noi dung di chic.

Do d6, khac vai truong hgp con da thanh nién nhung khong c6 kha nang lao dong,
truong hop thira ké khdng phu thudc vao noi dung di chic caa cha me hay vo, chong
phép luat Viét Nam nén xéc dinh tai thoi diém chia di san thira ké nhitng ngudi ndy phai
con song.

Thi ba, khac voi phép luat cac qubc gia, phap luat Viét Nam c6 quy dinh, con
riéng va bd dugng, me ké (Diéu 654) néu c6 quan hé cham soc, nudi dudng nhau nhu
cha con, me con thi dugc thira ké di san caa nhau va con duoc thira ké di san theo quy
dinh tai Didu 652! va Piéu 653% cua Bo luat nay. Vay c6 dwa vao tinh nhan suat
khong? Hay tham chi c¢6 thudc ddi twong dugce huong thira ké Diéu 644 khdng néu co
quan hé cham séc, nudi dudng bai ho van duoc huong thira ké theo phép luat va thira ké
thé vi.®

Thiét nghi, trong truong hop nay, khi xac dinh d6i twong duogc huong thura ké
khong phu thudc vao noi dung di chic hodc tinh nhan suit dé xac dinh muc thira ké
khong phu thudc vao noi dung di chdc can tinh ca cac ddi twong nay bai ho c6 quan hé

31 Thira ké thé vi

32 Quan hé thira ké giira con nudi va cha nudi, me nudi va cha dé, me de.

3 piéu 733 Bo luat Dan sy Phap quy dinh: Khi xac dinh nhitng nguoi than thich dwoc huong thira ké,
phép luat khong phan biét con trong gia thi va con ngoai gi4 thi. Quyén thira ké phét sinh tir viéc nhan
nudi con nudi dugce quy dinh tai Thién vé nudi con nudi.
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cham séc, nudi dudng nguoi dé lai di san thira ké nhu cha con, me con va van duoc
huong thira ké theo phép luat va thira ké thé vi.
5. Két luan

C6 thé noi, thira ké khong phu thude vao ndi dung di chiic 1a mot quy dinh duoc
nhiéu quéc gia thtra nhan, khong chi riéng Viét Nam, boi tinh nhan van ctia nd. Mac du
¢6 nhing diém khac biét nhit dinh nhung ciing c6 nhiéu nét tuong dong giira phap luat
Vi¢t Nam va phdp ludt cua cac nudc chau Au, dién hinh 1a Phap, Buc va Ban Mach,
nhimg nudc c6 hé théng phap luat phat trién theo truyén thdng Civil law. Nghién ciru
quy dinh vé thira ké khong phu thudc vao ndi dung di chiic trong phap luit ciia nhimg
quéc gia nodi trén mang lai cai nhin bao quat vé& quy dinh nay trong mdi twong quan so
sanh voi phap luat Viét Nam giup goi mé nhiing ¥ tudng maoi cho vi¢e nghién ciru sua
d6i, hoan thién phap luat trong nudc, dam bao giit gin truyén thong cta dan tdc nhung

van gitip phap luat Viét Nam tiém can véi phap ludt cac nudce trén thé gidi./.
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