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BAO VE THAM PHAN PQC LAP TRONG NHA NUGC PHAP QUYEN
XA HQI CHU NGHIA VIET NAM

Tom tat:

Sy doc lap caa Tham phéan 1a yéu
cau tién quyét trong Nha nuéc phap quyén
xa hoi chu nghia. BPam bao doc lap cua
Tham phéan 13 mot van dé phap ly phic
tap. Trong Nha nuéc phap quyén xa hoi
chi nghia (XHCN) Viét Nam, véi dac thu
quyén luc nha nudc théng nhit, co su
phan céng, phéi hop, kiém soat 13n nhau
trong viéc thuc hién cac quyén lap phap,
hanh phép, tu phap® nén Tham phan doc
lap chu yéu duoc bao dam boi doc 1ap cua
hoat dong xét xur. Bé bao dam hoat dong
xét xir doc lap, Hién phap quy dinh
“Tham phan, Hoi tham xét xu doc 1ap va
chi tuan theo phap luat; nghiém cim moi
co quan, t6 chirc va c& nhan can thiép vao
viéc xét xtr cua Tham phéan, Hoi tham?”.
Viéc bao dam nguyén tic nay dwoc tuan
thi nghiém minh can duogc chi tiét hoa
day du va toan dién bai céc té tung tu
phép, hanh chinh va luat té chac Toa an
nhan dan. Trong gidi han nghién cau, bai
viét chir yéu phan tich thuc trang phap luat
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Abstract:

The independence of judges is a
fundamental requirement in a socialist rule
of law state.  Ensuring judicial
independence is a complex legal issue. In
Vietnam's socialist rule of law state, with
the characteristic of unified state power,
coordination, and
the

legislative, executive, and judicial powers.

there is a division,

mutual control in exercise of
Therefore, judicial independence is
primarily ensured by the independence of
To the
independence of judicial activities, the

Constitution stipulates that "Judges and

judicial  activities. ensure

people's jurors are independent and subject
only to the law; no agency, organization, or
individual ~ shall  interfere in  the
adjudication of judges and people's jurors."

Ensuring strict compliance with this
principle requires detailed and
comprehensive  elaboration by civil,
administrative, and  people's  court
organizational procedures. This study
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t6 tung tu phap, t6 tung hanh chinh, nham
lam rd mot sb bat cap, han ché cua phap
luat va phap nang cao hiéu qua bao dam
no.

Tar khoa:

Nha nuwéc phdp quyén, Toa 4&n,
Tham phan doc 1ap, t6 tung tu phap, t6
tung hanh chinh

focuses on analyzing the current state of
civil and administrative procedural law to
identify inadequacies and
thereby providing recommendations to
the effectiveness of

enforcement in this area.

limitations,

enhance legal
Keywords:
Rule of law, Court, independence of
Judges, Judicial proceedings,
Administrative proceedings

1. Pt van dé

Tham phén vo tu, khach quan trong qua trinh giai quyét vu an, ra phan quyét cong
bang, thuc thi cong Iy 1a mot trong nhitng gid tri tién bo va wu viét cua nha nudc phap
quyén. DBé Tham phan c6 dugc kha ning va vai tro xa nay, Hién phap va luat phai cung
cap day du cac phuong thic, bién phap bao vé Tham phan doc lap va dugc thyc thi hiéu
qua, nghiém minh trong thuc tién. Hién phéap va phap luat Viét Nam d ngay cang hoan
thién cac co ché phap Iy bao dam cho Tham phan doc 1ap. Bén canh viéc quy dinh
nguyén tic “Tham phan, Hoi thim xét xir doc 1ap va chi tuan theo phap luat” trong Hién
phap, Luat T6 chirc Toa &n nhan dan, cac Bo Luat T4 tung hinh sy, dan sy va Luat T
tung hanh chinh déu tai khang dinh va ghi nhan nguyén tic nay. Ngoai ra, Bo Quy tac
Pao dirc va ang xir cua Tham phan con khang dinh: Tinh doc lap (Piéu 3) va su vo tu,
khach quan (Piéu 5) Ia nhitng chuan muc dao dac ma Tham phén phai tuan tha trong
qua trinh giai quyét vy viéc.

Mic du, nguyén tic Tham phan xét xtr doc lap dugc ghi nhan théng nhit trong
Hién phap va céc luat co lién quan dén bao dam Tham phén xét xt doc 1ap va la chuan
muc dao dic can phai tudn thu cia Tham phan, viéc thiéu vang cac quy dinh chi tiét vé
hanh vi x&m hai Tham phan doc 1ap bi cAm va nghia vy t6n trong Tham phan doc lap
trong cac van ban phap luat va trach nhiém phap 1y twong tmg da khién cho thyc tién
bao ¢am Tham phan doc lap chua thong nhat véi tinh than caa nguyén tic hién dinh vé
nd. Chinh vi vay, viéc tiép tdc lam rd nhiing ton tai, han ché cua cac cong cu phap Iy
bao vé su doc 1ap cia Tham phan, ciing nhu hudng hoan thién va bd sung cac phuong
thire, bién phap bao vé su doc lap caa Tham phén hiéu qua 1a can thiét trong qua trinh
xay dung Nha nuéc phap quyén xa hoi chu nghia ¢ Viét Nam.
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2. Tinh dgc lap cia ThAm phan trong Nha nwéc phap quyén x& hgi chii nghia

Tham phén 1a chace danh tu phap thudc hé théng Toa an vi thé c6 mdi quan hé chat
ché&, mat thiét véi cac co quan ctia hé théng Toa an. Tham phan doc 1ap vira 1a tién dé
vira | hat nhan ciing ¢6 va nang cao doc lap cua quyén tu phap, boi xét xir 14 hoat dong
trung tdm, cudi cing caa quyén tu phap, quyét dinh viéc thuc thi cong ly cua quyén tu
phap. Trong khi d¢6, Tham phan doc lap 1a yéu t6 tién quyét bao dam hoat dong xét xir
vo tu, khach quan va coéng bang. Xét xtr cdng bang, cong 1y duoc thyc thi s& tao ra stc
manh ndi tai @& quyén tu phap khang cu lai su chi phéi, tac dong bai quyén hanh phép,
quyén lap phap.

Trong Nha nudc phap quyén x& hoi chu nghia Tham phéan doc 1ap con 1a yéu cau
noi tai cta hoat dong xét xir. Hoat dong xét xir mang trong minh tinh tai phan (tinh
trong tai trung gian) nén Tham phan phai c6 sy doc 1ap véi cac bén tranh chép, dac biét
V6i nguoi budc toi, ngudi g toi va cac bén tham gia td tung tu phap. Mot khi Tham
phén bi sy chi phéi caa mot trong cac bén tranh chap, bén cd quyén loi lién quan, nguoi
budc toi hodc ngudi g& toi thi chic chin rang ban tinh von c6 cia hoat dong xét xir s&
mét di. Hoat dong xét xtr s& tré thanh cdng cu bao vé quyén loi cho mot bén va sin sang
tudc bo quyén loi chinh dang, quyén hop phap cua bén con lai. Tinh céng bang caa hoat
dong xét xir s& bj tiéu diét.® Hau qua khung khiép cua nhiing tac hai do sy thién vi cua
hoat dong xét xir da budc nha nudc phap quyén can phai dit ra nhitng co ché hitu hiéu
nham bao dam su doc lap, khdng thién vi caa Tham phéan. Tham phéan thiéu doc lap chic
chan xét xur s& khong cong bang. Xét xir khdng cong bang dan dén huy hoai tat ca cac
gia tri xa hoi tot dep, tién bo cta nha nudce phap quyén. Nha nudc phap quyén duoc xay
dung trén nén tang su ngu tri tdi cao ciia phép luat binh dang, céng bang cho moi nguoi.
Xét xtr khdng cong bang sé& dan dén phap luat binh dang, cong bang cho moi ngudi
khong thé di vao doi sdng xa hoi, cong 1y khong duoc thyc thi. Chinh vi thé, doc lap cua
Tham phan duoc thira nhan 1a mét trong nhiing yéu cau phap 1y tién quyét trong nha
nudc phap quyén. Quyén duoc xét Xt vo tu, khach quan va cong bang cé hiéu lyc thyc
té khi va chi khi Tham phan doc 1ap nén né 1a yéu t6 tién quyét bao dam cho phép luat
binh ding, céng bang va bao dam quyén con ngudi - mot trong nhimg dic trung co ban
va nén tang xa hoi cho su ton tai bén viing caa xa hoi phap quyén ndi chung, nha nudc
phép quyén nai riéng.

3T6 Vian Hoa, Tinh djc ldp cia Toa an- Nghién ciru phdp Iy vé cdc khia canh Iy ludn, thuc tién ¢ Pikc,
My, Phap, Viét Nam va cac kien nghi doi voi Viét Nam, trang 38
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Khéc véi nha nudc phap quyén dugc td chic theo nguyén tic phan quyén, Thim
phan doc 1ap duoc bao dam thdng qua quyén tu phap doc lap, Nha nudc phép quyén
XHCN bao dam Tham phan doc 1ap thdng qua bao dam doc 1ap cua hoat dong xét xtr.
Do B6 méy nha nuée dugc té chuc theo nguyén tic “quyén luc nha nudc thdng nhat, cd
su phan céng, phéi hop, kiém soat 13n nhau gitra cac co quan thuc hién quyén lap phap,
quyén hanh phap, quyén tu phap”*. Tinh dic thu “quyén luc nha nudc thong nhat” cua
Nha nudc phap quyén XHCN khién cho phap luat bao dam Tham phan doc lap, doc lap
ctia hoat dong xét xir c6 nhitng dic thi so véi Nha nude phap quyén ¢ cac nha nude tu
san.

Thi nhit, trong nha nudc phép quyén XHCN, Hién phap 1a luat c6 hiéu luc toi
cao cua hé thong phap luat qudc gia, da tra thanh cdng cu chinh tri phap 1y duoc sir
dung nhu 13 “thuong phuong bao kiém” ngan chin, ché wéc tinh trang tly tién, lam
dung quyén luc nha nuéc cua can bd, céng chirc va co quan nha nudc nén viéc hién
dinh nghia vy tén trong, bao vé, bao dam Tham phan doc lap, Toa an doc 1ap s& 13 co s
viing chiac bao ¢am cho Tham phan doc lap. Nghia vu hién dinh khong chi dwoc bao
dam bai tinh tbi cao caa phap luat ma con dugc bao dam bai quyén luc chinh tri caa doi
séng x& hoi. Tinh chat dic thd cua co ché bao dam thyc thi nghia vu hién dinh 1a can
thiét ddi véi co ché bao dam doc 1ap caa Tham phan. Boi, cac ngudn de doa dén tinh
doc 1ap cua Tham phan da dang va phac tap. La mot bo phan cua quyén luc nha nuéc
nén quyén luc lap phap, quyén luc hanh phap l1a nhiing thiét ché tiém tang nhét de doa
dén sy doc 1ap cua toa &n, Tham phén. Véi nhitng vu thé cua cua thi quyén nay thi chi
c6 hién phap méi c6 du quyén luc phap 1y ngan can su de doa cua chung dén toa an va
Tham phén. Ngoai ra, trong hoat dong xét xir, c&c Tham phan con chiu &p hec manh mé
tir nhitng dinh kién chinh tri, y thirc hé, ton gi4o, kinh nghiém séng hay diéu kién lam
viéc ma nguoi Tham phan theo hozc da trd nén quen biét voi Tham phan, lgi ich cua cac
bén tranh chap ciing 1a mot nguy co dan dén Tham phan bi chi phéi. Chinh vi thé, ciing
nhu Hién phap cta da s6 cac nudc, Hién phép cua Nha nuéc phap quyén XHCN da ghi
nhan nguyén tic bao vé hoat dong xét xtr doc lap, cu thé: Hién phap nim nam 1946 quy
dinh “Khi xét xtr cac Tham phén chi tuan theo phap luat, cac co quan khac khong duoc
can thi¢p”; Hién phap nam 1959 quy dinh: “Khi xét xir, Toa 4n nhan dan c6 quyén doc
lap va chi tuan theo phap luat”; Hién phap nim 1980 va Hién phap niam 1992 quy dinh:
“Khi xét xtr, Tham phéan va hoi tham doc lap chi tudn theo phéap luat” va Hién phap nim
2013 quy dinh “Hién phap quy dinh nguyén tac “Tham phan, Hoi tham doc l1ap xét xir

4 Piéu 2, Hién phap nam 2013
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va chi tuan theo phép luat; nghiém cAm co quan, t6 chirc, c& nhan can thiép vao viéc xét
xt cua Tham phén, Hoi tham”.>

Th hai, viéc bao dam Tham phan doc lap, viéc xét xtr doc 1ap phai dugc quy dinh
trong cac ché dinh phép luat lién quan dén hoat dong xét xu, dac biét trong phép luat td
tung tu phép, t6 tung hanh chinh va phap luat vé t6 chirc hé thdng Toa an.

Thir ba, viéc bao dam Tham phan doc lap, viéc xét xir doc lap phai gan lién véi
viéc bao dam Hoi tham doc 1ap, bai hoat dong xét xir phai duoc xét xir tap thé va co su
tham gia caa Hoi tham.

3. Thye trang bio dam Thim phan ddc 1ap béi phap luit t6 tung tuw phap, to tung
hanh chinh va giai phap hoan thién

Pé bao dam nguyén tic hién dinh vé Tham phan doc 1ap, phap luat phai cung cap
day du cac bién phap, cach thic phu hop va théng nhat véi tinh than cta Hién phép.
Trong céc linh vuc phap luat, phap luét td tung tu phéap, hanh chinh dong vai tro quan
trong trong viéc bao vé Tham phan doc lap. Phap luat t6 tung khong chi cung cap trinh
tu, tha tuc tb tung dé giai quyét vu an, vy viéc ma con bdo ddm cho hoat dong xét xur
cong bang. Hoat dong xét xir bao dam duoc cong bang khi va chi khi Tham phan, Hoi
tham doc 1ap, vo tu va khach quan trong qua trinh giai quyét vu an, vu viéc. Do do,
phap luat td tung ludn c6 muc dich bao dam cho Tham phan, Ho1 tham doc lap. bé bao
vé Tham phan, Hoi tham doc 1ap, phap luat t6 tung phai bat budc co quan, to chirc, ca
nhan ton trong Tham phéan, Hoi tham doc 1ap, phai cdm co quan, t6 chirc, ca nhan thuc
hién cac hanh vi tiém an nguy co de doa dén Tham phéan, Hoi tham doc 1ap. Chinh vi
vay, phap luat t6 tung 1a mét trong nhimg linh virc ¢6 vai tro dic biét quan trong trong
viéc bao dam ndi ham va tinh than cta nguyén tic hién dinh vé Thiam phan, Hoi tham
doc lap dugc thyc thi trong qua trinh Tham phan, Hoi tham giai quyét vu an, vu viéc.

So véi cac ban Hién phap trudc ddy, Hién phap nam 2013 khong chi khang dinh
“Tham phan, Hoi tham xét xtr doc 1ap va chi tuan theo phap luat” ma con “nghiém cim
moi co quan, td chirc, ca nhan can thi¢p vao viéc xét xur cua Tham phan, Hoi tham”®.
Véi vai tro 1a dao luat gbc ctia hé thong phép luat Viét Nam nén khi Hién phap b6 sung
quy dinh “nghiém cAm moi co quan, td chirc, ca nhan can thi€p vao vi¢c xét xur cua
Tham phan, Hoi tham” thi cac B luat T4 tung hinh su, Bo luat T tung dan su va Luat
T tung hanh chinh phai sua ddi, bd sung cac quy dinh dé cu thé hoa, chi tiét hoa ndi

dung thay dbi ctua Hién phap dé bao dam tinh thong nhat cua hé théng phép luat. Bé 1am

5 Khoan 2 Piéu 103, Hién phap nim 2013;
® Khoan 2, Diéu 103, Hién phap ndm 2013;
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1& duge mirc d6 cu thé hoa, chi tiét hoa cac quy dinh cua phap luit t6 tung véi nhitng
thay d6i ciia nguyén tic hién dinh vé Tham phan, Hoi tham doc 1ap, hiy d6i sanh céac
quy dinh ctia phap luat t6 tung duoc ban hanh sau khi Hién phap c6 hiéu luc véi cac Bo

luat TS tung dan sy, B luat T tung hinh sy va Luat T tung hanh chinh trudc day, cu

thé:

Phwong
Tén B thire N _ Gibng )
luat/ludt quy N¢i dung quy dinh nha Khac nhau
dinh
Bo luat T Nguyén | Khi xét xir vu an dan su, Péu khéng Nghiém cAm moi
tungdan | tictd | Tham phan va Hoi thdm | dinh Tham | hanh vi can tro
sur nam tung | nhan dan doc lap va chi | phdn, HOi Tham phan, Hoi
2004 tuan theo phap luat. tham  khi | thAm nh4n dan
Nghiém cidm moi hanh vi | xét xr va |thuc hién nhiém
can trd Tham phan, Hoi | chi tuan | vu.
tham nhan dan thyc hién | theo phap
nhiém vu.’ luat
Bo luat To | Nguyén | 1. Tham phan, Hoi tham - Nghiém cam co
dung dan tictd | nhan dan xét xir vu an dan quan, td chuc, ca
su nam tung | sy, ThAm phan giai quyét nhan can thi¢p vao
2015 viéc dan sy doc 1ap va chi viéc xét xuir cua
tuan theo phap luat. Thim phan, Hoi
2. Nghiém c4m co quan, to thim nh4n dan,
chtic, ca nhan can thiép viéc giai quyét viéc
vao viéc xét xir cia Tham dan sy cua Tham
phan, Hoi thim nhan dén, phan dudi bat ky
viée giai quyét viée dan sy hinh thtrc nao
cia Tham phan dudi bat
ky hinh thirc nio.®

" bidu 12, B ludt T tung dan sy ndm 2015
8 Pieu 12, Bo Luat To tung dan sy ndm 2015;
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B6 luat T6 Nguyén | - Tham phan, H)i tham xét Péu khang | - nghiém cAm co
tung hinh tac td | xur doc 1ap va chi tuan theo | dinh Tham quan, td chirc, ca
Su nam tung | phap luat; nghiém cAm co phan, Hoi | nhan can thiép vao
2015 quan, td churc, ca nhan can | thim  khi | viéc xét xt cua
thi¢p vao viéc xét xur cua | xét xur Tham phan, Hoi
Thim phéan, Hoi tham. tham.
- Co quan, td chire, ca - Co quan, t6 chire,
nhan can thi€p vao viéc ca nhan can thiép
xét xir ctia Tham phan, vao vi¢c xét Xt cua
Hoi tham dudi bat ky hinh Tham phan, Hoi
thirc nao thi tiy tinh chét, thim dudi bat ky
mirc d vi pham ma bi xu hinh thirc nao thi
1y ky luat, x&r phat vi pham tuy tinh chit, muc
hanh chinh hodc bi truy dé vi pham ma bi
citu trach nhi€ém hinh sy xu ly ky luat, xtr
theo quy dinh cia luat.® phat vi pham hanh
chinh hodc bi truy
ciru trach nhiém
hinh sy theo quy
dinh cua luat
Bo luat TO | Nguyén | Khi xét xt, Tham phan va
tung hinh | tictd | Hoi thim doc l1ap va chi
su nim tung | tuan theo phép luat.1
2003
Luat To | Nguyén | 1. Tham phan, Hoi tham | Péu khang | Nghiém cim co
tung hanh | tictd | nhan dan xét xtr doc 14p va | dinh Tham | quan, t6 chirc, ca
chinh nam tung | chi tuan theo phap luat. phan, Hoi | nhan can thiép vao
2015 2. Nghiém cim co quan, to | tham  khi | viec xét xir cla
chic, cd nhan can thi¢p | xét xu Tham phén, Hoi

vao viéc xét xur cua Tham

phan, Hoi thAm nhan dan

thAm nhan dan

dudi bat ky hinh

¥ Piéu 23, BO Luat T4 tung hinh sy ndm 2015;
10 Piéu 16, B6 Luat To tung hinh sy nim 2003;
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dudi bat ky hinh thirc thirc nao
nao.!

Luat T6 | Nguyén | Khi xét xr vu an hanh Nghiém cam moi
tung hanh tac tb chinh, Thim phan va Hoi hanh vi can thiép,
chinh ndm tung thAm nhan dan doc lap va can tré Tham phan,

2010 chi tuan theo phép luat. Hoi tham nhan dan
Nghiém cAm moi hanh vi thuc hién nhiém vu
can thi¢p, can tro Tham
phan, Hoi thAm nhan dan
thuc hién nhiém vu.?

Badng so sanh noi dung nguyén tac Tham phan, Hoi tham doc ldp giita cac Bo ludt/Ludt

Qua Bang so sanh ndi dung nguyén tic Thadm pham, Hoi tham doc 1ap giita cac
Bo luat/Luét cho thdy, sau khi Hién phap nim 2013 thay ddi noi dung ciia nguyén tic
hién dinh vé Tham phan, Hoi tham ddc 1ap thi cac Bo luat, Luat vé td tung dd c6 nhirng
thay ddi nhét dinh: (1) Céac Bo luat T tung dan sy, hinh sy va Luét T tung hanh chinh
déu bd sung thém nodi dung “nghiém cdm co quan, to chiic, ca nhan can thiép vao viéc
x6t x{r ciia Tham phan, Hoi thim nhan dan dudi bat ky hinh thic nao”, trong d6 B luat
T4 tung hinh sy nam 2015 con néu rd: “Co quan, t6 chirc, c4 nhan can thiép vao viée xét
xtr ciia Tham phan, Hoi thAm dudi bat ky hinh thirc nao thi tuy tinh chét, mic do vi
pham ma bi xtr 1y ky luat, x& phat vi pham hanh chinh hodc bi truy ctu trach nhiém
hinh sy theo quy dinh ctia luat”. Viéc ghi nhén trach nhiém phép ly ddi voi co quan, to
chire, ¢4 nhan thyc hién hanh vi can thiép vao viéc xét xir 1a mot trong nhiing diém tién
bd cta phap ludt tb tung hinh sy trong viéc bao dam Tham phan, Hoi tham xét xir doc
lap, boi vi trach nhiém phap 1y 1a mot trong nhiing phuong thirc hi¢u qua bao dam cho
co quan, to chirc, ¢4 nhan tuan thi nghiém minh nghia vu va trach nhiém ton trong doc
1ap cua Tham phéan, Hoi tham. Tuy nhién, viéc nghiém cAm co quan, t6 chure, ca nhan
can thiép vao hoat dong xét xur, ciing nhu xAm pham Tham phan, Hoi thim doc 1ap chi
dimg lai ¢ hinh thirc nguyén tic phap 1y nén can dugc bd sung cac nghia vy ton trong
Tham phan, Hoi thim doc lap trong phéap luat t6 tung tu phap va hanh chinh. Viéc thiéu
vang cac nghia vy ton trong Tham phan, Hoi thim ddc 1ap va cac trach nhiém phép 1y

tuong ung voi mirc d6 de doa Tham phan, Hoi tham ddc 1ap s& khién cho tinh than «..

1 Piéu 13, Luat T6 tung hanh chinh nim 2015;
12 Ppiéu 14, Luat To tung hanh chinh nim 2010;
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nghiém cAm moi co quan, td chirc, ca nhan can thi€p vao vi¢c xét xur cua Thim phan,
Hoi thim” khoé duogc bao dam trong thyc tién to tung tu phap, hanh chinh. Boi vi, khong
quy dinh r0 nghia vu phai ton trong Tham phan, Hoi tham doc lap va cac hanh vi bi
nghiém cim cho cac chu thé phap lut trong phép luat té tung tu phéap, hanh chinh khién
cho co quan, td chirc, c4 nhan kho nhan biét duoc hanh vi nao khong duogc lam, nghia
vu nao bit budce phai l[am nham bao dam Tham phan, Hoi tham doc 1ap xét xur. Ngoai ra,
ché tai phap 1y 1a mot trong nhimng vu diém cua phap luat nham bao dam céc chu thé
phap luat phai thuc hién nghia vu phép 1y nén thiéu ving ché tai 1 rang, twong tmg véi
nghia vu phap 1y s& khién cho viéc bao dam cac chii thé ton trong Thim phan doc lap,
khong thue hién hanh vi pham pham Tham phan doc 1ap bi suy giam nghiém trong.
Vi¢c ban hanh Phap 1énh Xt phat vi pham hanh chinh ddi v6i hanh vi can thiép
vao hoat dong t6 tung® 13 mot thanh tuu lap phap gop phan bao dam hoat dong td tung
duoc thuc hién vo tu, khach quan, dung phap luét va phan quyét cong béng va bao dam
quyén con ngudi trong hoat dong t6 tung, déng thoi gop phan bao dam Tham phéan, Hoi
tham doc lap trong giai quyét vu an, vu viéc. Muc dich bao vé Thim phan, Hoi tham
doc lap xét xir duoc thé hién 1o qua quy dinh “hanh vi tdc dong dudi bat ky hinh thtrc
nao véi Tham phan, thanh vién Hoi dong xét xir nham lam cho viéc giai quyét vu an, vu
viéc khong khach quan, khong dung phép luat” thi bi phat tién tir 20.000.000 déng dén
40.000.000 dong.** Viéc xac dinh rd hanh vi xdm pham “tac dong duéi bat ky hinh thirc
nao voi Tham phén, thanh vién Hoi dong xét xir” dd bao quat duoc hanh vi thie tién c6
thé xdy ra tdc dong vao Tham phén, thanh vién Hoi déng xét xur nén bao dam duogc tinh
toan dién va bao trim dwgc moi hanh vi c¢6 thé duoc thuc hién trong thuc tién dé tac
dong dén Tham phén, thanh vién Hoi déng xét xur. Tuy nhién, viéc xay dung vi pham
hanh chinh du6i dang cu thanh vat chat, trong khi d6 hau qua ciia hanh vi tic dong gay
ra phai “vu 4n, vu viéc bi giai quyét khong khach quan, khong dung phép luat” di khién
cho pham vi ciia quy dinh nay bi gidi han, hi¢u qua ap dung trong thyc té bi giam thiéu.
Boi vi, hanh vi can thiép voi Tham phén, thanh vién Hoi dong xét xtr chi cau thanh vi
pham khi va chi khi chirg minh dugc hau qua giy ra 1a “vu an, vu viéc bi giai quyét
khong khach quan, khong dang phap luat”. Day 1a nhitng hau qua rat kho dé ching
minh, néu chimg minh duoc thi mic d6 nghiém trong ctia hanh vi can thiép rat cao, do
do s€ co hai hoan canh xdy ra: Hodc la khong ap dung quy dinh nay vé6i hanh vi can

thiép v&i Tham phan, thanh vién Hoi dong xét xir vi khong chimg minh dugc hau qua

13 Uy ban Thuong vu Quéc hoi (2022) Phap Iénh s6 02/2022/UBTVQHI15, ngay 18/8/2022 vé “Xur phat vi
pham hanh chinh doi voi hanh vi can thiép vao hoat dong to tung;

14 piéu 20 Phép 1énh s6 02/2022/UBTVQHI15;
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do hanh vi gdy ra hodc phai ap dung loai trach nhiém phap 1y hinh sy néu chimg minh
duoc hau qua do hanh vi gdy ra vi “vu an, vu viéc bi giai quyét khong khach quan,
khong ding phap luat” 1a rit nghiém trong dbi v6i hoat dong xét xtr vu an, giai quyét vu
viéc. Chinh vi vdy, can sira d6i bd sung quy dinh nay theo hudng “hanh vi tic dong
duéi bét ky hinh thirc ndo véi Tham phan, thanh vién Hoi dong nham 1am cho viée giai
quyét vu an, vu viéc khong vo tu, khach quan” thi bi phat......

4. Két luan

Thuc hién cac doi hoi caa ché do phap quyén ma trude hét la tu twong 1ap hién ton
trong, bao dam quyén con ngudi dang dit ra yéu cau Toa an khdng chi bao vé cac quyén
loi hop phap (do luat dinh) ma ca cac quyén loi chinh dang, nhitng quyén trong luat chua
duoc quy dinh nhung dang duoc huéng trong thyc té. D6 la cach tiép can caa chi nghia
lap hién. Ngoai ra, thuc trang vi pham cac quyén con ngudi, quyén cong dan dang doi hoi
phai c6 cach nhin toan dién vé quyén tu phép, vai trd cua quyén tu phap dbi vai viéc bao
vé cong bang, binh dang va quyén con ngudi, gan hoat dong tu phap véi xa hoi.

Toa an la co quan dai dién trung tam nhat va diy da nhat caa quyén tu phap. Toa
an phai dugc coi va phai trg thanh biéu tugng cho niém tin va hi vong ciia ngudi dan
vao cong |y caa Nha nudc, cua ché do, nhat 1a trong mot ché do phap quyén tot dep cua
nhan dan, do nhan dan, vi nhan dan nhu & nudc ta. Dé didu do6 trg thanh hién thuc thi
phap luat phai bao dam cho Tham phéan, Hoi tham xét xa doc lap, dac biét phép luat to
tung tu phap, t6 tung hanh chinh phai quy dinh ddy du nghia vu ton trong Tham phan,
Hoi tham xét xtr doc 1ap va cac ché tai rd rang, tuong xtng dé bao dam thuc hién hiéu
qua chdng trong thuc té.
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