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BO SUNG POI TUQNG THAM GIA BAO HIEM THAT NGHIEP CHO NGUOI
LAO PONG NUOC NGOAI TRONG DU THAO LUAT VIEC LAM (SUA POI)
TU KINH NGHIEM PHAP LUAT TRUNG QUOC VA THAI LAN

Tém tit:

Bao hiém that nghiép 1a mot trong
nhimg ché d6 an sinh xa hoi dong vai tro
quan trong trong viéc gop phan on dinh
va duy tri cudc séng cua nhitng ngudi lao
dong dang trong tinh trang that nghiép,
thu nhap khong on dinh. Hién nay, chinh
sach vé& bao hiém that nghiép dang dugc
bd sung, hoan thién trong Du thao Luat
Viéc lam (stra ddi). Bai viét phan tich cac
quy dinh vé ddi tugng tham gia bao hiém
that nghiép theo Dy thdo Ludt Viéc lam
(sua déi) trong su ddi sanh voi Luat Viée
lam nam 2013. Pong thoi, kién nghi bd
sung nhom nguoi lao dong nudc ngoai
lam viéc tai Viét Nam vao ddi tuong
tham gia bao hiém thét nghiép trén co sé
tham khdo kinh nghiém tir phap luat
Trung Qudc va Thai Lan.
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Abstract:

Unemployment insurance is an
important component of social security,
playing a vital role in supporting workers
by stabilizing and maintaining the
livelihoods of those who are unemployed
or have unstable incomes. Currently, the
policy on occupational insurance is being
updated and refined in the Draft Law on
Employment. This article analyzes the
regulations  concerning the subjects
participating in occupational insurance
under the Draft Law on Employment
(amended), in comparison with the Law on
Employment 2013. It also proposes adding
foreign workers in Vietnam to the group of
subjects  eligible  for  occupational
insurance, drawing on the experiences of
Chinese and Thai laws.
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Bao hiém that nghiép (BHTN) la mét trong nhing tru ¢t chinh ciia hé thong an

sinh x3 hoi & mdi quoc gia trén thé gidi, dong vai trd quan trong trong viéc hd trg khi

nguoi lao dong (NLD) gap rui ro vé viéc lam, roi vao tinh trang that nghiép, khé khan

trong viéc dam bao thu nhap va gop phan giap NLD nhanh chéng tim duoc viée lam

quay lai thi truong lao dong thong qua cac chinh sach tu van, giéi thiéu viéc lam, hd trg
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hoc nghé... Dudi gbc nhin ctia ngudi sir dung lao dong (NSDLD), BHTN ¢ vai trd giup
NSDLD giam cac khoan chi khi chim dit quan hé lao dong véi NLD vi khong phai chi
tra tro cép théi viéc, mét viée lam cho NLD. Chinh vi vay, BHTN ludn duogc hau hét cac
quéc gia trén thé giéi quan tam, dic biét tai Trung Qubc va Thai Lan 13 hai nudc nam
trong khu vuc Chau A tir lau di dinh hinh va phat trién hé théng BHTN ngay cang hoan
chinh theo dinh huéng bao phu toan dién cac thanh phan lao dong trong xa hoi tir nhém
lao dong phi chinh thirc, lao dong chinh thirc, lao dong trong nudc, ké ca lao dong nudc
ngoai 1am viéc trén lanh thd qudc gia ho. V& phia Viét Nam, nhitng nam tré lai day &
nuéc ta s6 nguoi tham gia BHTN ngay cang dwgc md rong pham vi thanh phan tham
gia va sd ngudi dugc huong BHTN khong ngimg ting 1én theo dinh huéng chung cua
Pang va Nha nudcl. Tuy nhién, trong khi Viét Nam hién nay 1a thi trudng lao dong
ngay cang hip dan s6 luong 16n lao dong nudc ngoai dén sinh séng va 1am viéc nhung
chinh sach an sinh x3 hoi cho nhém doi tuong nay van chua duge dam bao toi da, dién
hinh 13 nhom ddi twong ndy van chua duoc tham gia va thy hudng cac ché do cua
BHTN. Do d6, viéc tham khao kinh nghiém tir mot $6 quéc gia, qua do nghién ctru mo
rong ddi tuong tham gia BHTN nhém lao dong nude ngoai lam viéce tai Viét Nam la van
dé can thiét trong bdi canh hoi nhap kinh té quéc té.
2. Phép luat Trung Quoc va Thai Lan vé chinh sich bao hiém thit nghiép cho
nguoi lao dong nudc ngoai
2.1. Phap ludt Trung Quéc vé bio hiém thit nghiép cho ngwoi lao dpng nwoc ngoai
Trung Qudc 14 qudc gia nam trong khu vuc Chau A, giita Trung Qudc va Viét
Nam c6 diém tuong dong vé thé ché chinh trj theo con dudng chu nghia xi hoi; kinh té
hai nudc déu c6 dinh hudng 1a nén kinh té thi truong. Ché d6 BHTN ctia Trung Qudc
hinh thanh tr ndm 1993 véi tén goi 1a Bao hiém cho viéc. Pén dau nam 1998, Trung
Quéc ban hanh Quy dinh BHTN?, danh diu su hinh thanh co ban cua hé théng BHTN.
Trai qua hon 30 nam phat trién, nhin chung hé¢ théng BHTN c¢6 téc do phat trién nhanh
chong, tro thanh mot chuong trinh quan trong trong hé thong an sinh xa hoi, d6i mai
trong nhan thirc cta Trung Quéc vé vai trd cia BHTN d6i v6i NLDS. Maic du vay, trudc
tac dong ctia cudc khing hoang nam 2008, Trung Qudc nhan thiy chinh sach BHTN
cua quéc gia van chua thue sy On dinh va hoan thién. Do d6, dé tung budc hoan thién
Trung Qudc di dan bd sung va sira doi cac quy dinh vé BHTN. Trén co sé quy dinh
BHTN nam 1998, vao nam 2010 Trung Quéc ban hanh Luat Bao hiém x4 hoi (Luat
BHXH), trong d6 céc quy dinh vé BHTN di duogc bd sung va diéu chinh.

1 Nghi quyét s6 28-NQ/TW ngay 23/5/2018 vé cai cach chinh sach bao hiém xa hoi dit ra myc tiéu phin
dau dén nam 2030 Viét Nam dat khoang 45% lyc luong lao dong trong do tudi tham gia BHTN.

2 Xem thém: Nguyen Mai Phuong (2015), Ché dé bao hiém thdt nghiép 6 Trung Quéc (1986-2010), Luan
an tién si Trung Qudc hoc, Truong Pai hoc Khoa hoc xi hoi va Nhan van, tr. 66.

3 Ruan Xiang, From Unemployment Insurance to EmploymentSecurity: The inventible choice for the
unemployment insurance reform in China, Innovation in Regional Public Service for Sustainability
(ICPM 2016), p. 189.
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Trai qua qua trinh stra doi quy dinh lién quan dén BHTN, ddi twrong tham gia
BHTN ¢ Trung Qudc co ban di duoc mé rong, dang cha ¥ 1a quy dinh vé ddi twong
tham gia, thu hudng 14 NLD nude ngoai. Trude ddy, tai Didu 2 Quy dinh vé BHTN nim
1998 ctia Trung Quéc ghi nhan: “Cdc doanh nghiép & thanh phé, céng nhdn vién chirc
thuéc doanh nghiép & thanh phd phai déng BHTN theo quy dinh ciia Quy ché nay.
Nguroi thdt nghiép trong cdc doanh nghiép thanh phd dwoc hieong BHTN theo quy dinh
tai Quy ché nay. Nhitng doanh nghiép thanh phé dwoc dé cdp trong quy ché nay la cdc
doanh nghiép nha nuwede, doanh nghiép tip thé, doanh nghiép cé von dau tw nude ngodi,
doanh nghiép tr nhdn va cdc doanh nghiép khdc™. Quy dinh nay duoc stra doi va bd
sung boi Luat BHXH nam 2010, theo d6 “NLP phdi tham gia hé thong bdo hiém that
nghiép, NSDLP va NLD ciing déng BHTN theo quy dinh ciia Nha nuée” (Didu 44 Luat
BHXH Trung Qudc). Pong thoi, tai Piéu 97 Luat BHXH Trung Quéc ciing ghi nhan 1
“Céng ddn nwéc ngodi lam viéc trén lanh thé Trung Quéc phai dang ky tham gia hé
thong BHXH theo ludt nay”. So véi quy dinh vé BHTN nam 1998, Luat BHXH 2010
chinh saich BHTN khong con ¢6 sy han ché va tach biét gitta NLD ¢ thanh phé va NLb
¢ nong thon, moi NLD va NSDLD déu c6 trach nhiém phai tham gia BHTN. Mat khéc,
v6i quy dinh nay phap luat BHTN Trung Qudc ciing mé rong ap dung BHTN d6i véi
NLD nudc ngoai dang lam viéc tai 1anh thé Trung Qudc. Theo d6°, nguoi nude ngoai
duoc tuyén dung hop phap boi cac doanh nghiép, td chirc cong cong, td chirc x3 hoi va
céc t chirc khac dugc dang ky hop phap trén lanh thd Trung Qudc phai dang ky tham
gia bao hiém tudi gia, bao hiém y té, bao hiém tai nan lao dong, bao hiém thai san va
BHTN cho NLD theo quy dinh ctia phép luat. Nguoi nudc ngoai sau khi ky hop dong
lao dong (HDLD) v6i NSDLD ¢ nudce ngoai dugc ctr di lam viéce tai chi nhanh hodc van
phong dai dién da dang ky hop phap trén lanh tho Trung Qudc ciing duge tham gia cac
chinh sach trén theo quy dinh ctia phap luat. Bén canh d6, dé dam bao quyén tham gia
va thu huéng BHTN cua lao dong di tra, phap luat con quy dinh trach nhiém cua
NSDLD tuyén dung nguoi nude ngoai phai dang ky BHXH cho NLD dugc tuyén dung
va str dung trong thdi han 30 ngay tir ngay cap gidy phép lao dong. Didu nay cho thiy,
chinh sach BHTN ¢ Trung Québc bao phii dén cac thanh phan ngudi dan trong xa hoi,
bao gom NLD chinh quéc va NLD di trii dén Trung Qudc.

4 Nguyén vin: 25

WHEAWEIWER, BMESWEW AR TIRKEAEZAMAE, HAKIWRKZE,
WHEEWEWAMEWASKBAREHHNE, ZERERWRKRFFE,

AEMIER, RREEARW. BRESEASW, SAEmigsEell. HMERERWLI R HEhRE

/.IEH-MO
5 Decree No. 16 of the Ministry of Human Resources and Social Security of the People’s Republic of
China.
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Vé murc dong, Luat BHXH va Nghi dinh huéng din khong quy dinh ty 1¢ dong
gop ctua NLD nudc ngoai va NSDLD. Ty 18 nay sé do chinh quyén dia phuong quy dinh
trén co s6 tinh hinh thue té. Ty 18 dong gop duoc xac dinh dua trén ty 16 cu dan d3 ding
ky tai dia phwong. Chang han, nim 2023 tai Quang Chau NSDLP doéng gép vao quy
bao hiém twong tmg 2%, NLD déng 1%, tai Bic Kinh: NSDLD déng 0,8%, NLD dong
0,2%; hay tai Thugng Hai: NSDLD dong 0,5%, NLD dong 0,5%?°.

2.2. Phdp ludt Thdi Lan vé bdo hiém thit nghiép cho ngwoi lao dpng nwéc ngoai

Viét Nam va Thai Lan 13 hai qudc gia nim trong khu vuc Péng Nam A, ciing
nhu c6 nhiing diém tuong dé)ng vé dia ly, kinh té, van hoa — x hoi. Luat An sinh x3 hoi
Thai Lan duoc ban hanh vao nam 19907, duoc xem qudc gia c6 chinh sach an sinh x4
hoi phat trién tai khu vuc bong Nam A. Tir khi Luat An sinh x3 hoi Thai Lan ra doi da
danh diu 13 budc phat trién vuot bac, déng thoi tao nén su théng nhét cac quy dinh
trong chinh séch an sinh xa hoi, trién khai va thuc hién cac chinh sach BHTN bét budc
trén pham vi toan quéc. Vao ndm 2004, Thai Lan ban hanh Nghi dinh quy dinh vé thu
BHTN, sau d6 B¢ Lao dong va Phuc lgi xa hoi Thai Lan ban hanh quy dinh ty 1€ dong
va hudng dan chi tiét vé ddi twong tham gia, diéu kién hudng va mac huong BHTNE,
bén nay, Ludt An sinh xa hdi Thai Lan da dugc stra ddi, bd sung lan tht 4 vao nim
2015, Luat stra d6i nay da bod sung trudng hop huong tro cip thit nghiép cho NLD so
v6i Luat An sinh x3 hoi nam 1990°. Quy dinh vé BHTN cho NLD nudc ngoai tai Thai
Lan ciing 1a mot trong nhitng diém sang ma cac qudc gia trén thé gidi c6 thé tham khao.
Theo do:

Theo quy dinh tai myc 33 Ludt An sinh xa hdi Thai Lan, ddi tuong tham gia
BHTN gbém “NLP trén 15 tudi dén khéng qud 60 tuéi tuéi sé la nguoi dwoc bdo
hiem”*°. Tuy nhién, tai Muc 4 cta Pao ludt nay c6 ghi nhan Pao ludt nay s€ khong ap
dung d6i vai cong chirc, vién chirc bién ché, nhan vién tam thoi hang ngdy va nhan vién
tam thoi theo gio cia Co quan Hanh chinh Trung wong, Hanh chinh tinh va Chinh
quyén dia phuong nhung khong bao gdm nhan vién tam thoi hang thang; Nhan vién ctia
chinh phii nudc ngoai hoic cic to chirc qudc té; Nhan vién cia NSDLD ¢6 vin phong &

6 Are Foreigners in China Subject to Social Insurance Contributions?, truy cap tai
https://www.pacificprime.cn/blog/are-foreigners-in-china-subject-to-social-insurance-contributions/, truy
cap 22/5/2024.

" Social Security Act, B.E. 2533 (1990), truy cap tai http://www.thailawforum.com/databasel/social-
security-act.html, truy cap 8/3/2022.

8 Nguyén Thi Diéu Hong (2007), Chinh sdch bao hiém thdt nghiép ¢ Thal Lan, Tap chi Lao dong va Xa
hoi, s6 318/2007, tr. 51-52.

® ILO (2013), Comparative review of Unemployment and employment insurance experiences in Asia and
Worldwide; John Carter, Michel Bédard and Céline Peyron Bista; Promoting and Building
Unemployment Insurance and Employment Services in ASEAN, ILO Regional Office for Asia and the
Pacific — Bangkok, p. 54.

10 Nguyén van: The employee who has been over fifteen years of age and not more than sixty years of
age, shall be insured person (Social Security Act ThaiLan, B.E. 2537 (1990), As amended by section 9 of
the Social Security Act (No.2), B.E. 2537 (1994)).
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trong nudc va ¢ nudc ngoai; Gido vién hodc hi€u truong cac truong tu thuc theo luat vé
truong tu thuc; Sinh vién, sinh vién y t4, sinh vién dai hoc hoac bac si ndi tru 1a nhan
vién cua truong hoc, truong dai hoc hoac bénh vi¢n; Cac hoat dong hoac nhan vién khac
¢6 thé duoc quy dinh trong Nghi dinh*. Theo Pao luit An sinh x4 hoi Théai Lan, NLD
nhap cu vao Thai Lan cling dugc bao v¢ boi cac diéu khoan BHTN mic du trén thuc té
giéy phép luu tra cua ho co lién quan dén viéc 1am cua ho'2. Theo do, tai Piéu 55 Pao
luat An sinh x3 hoi quy dinh NSDLD ctia NLD nhap cu tir 18 dén 55 tudi phai dugc bao
hiém va NLD nhdp cu duoc hudng bay quyén loi, lién quan dén thuong tich hodc bénh
tat khong lién quan dén cong viéc, thai san, khuyét tat, tr vong, tré em, tudi gia (luong
huu) va that nghiép. Theo d6, NSDLD va NLD nhép cu mdi bén dong 5% hang thang
va Chinh phu dong 2,5%, dua trén muac thu nhap cua NLD (vi du: NLD nhan muc
lwong hang thang tir 15.000 THB tré 1én s& phai dong khoan déng gop tdi da 750 THB
moi thang).

NLD nhép cu thuong xuyén tir 18 dén 55 tudi du diéu kién dong gop vao quy
bao hiém (SSF) néu ho c6 gidy phép lao dong hop 18 va gidy to tiy than. NSDLD phai
dang ky véi SSF trong vong 30 ngdy ké tir ngay tuyén dung NLD nhap cu. Ngoai ra,
NSDLD phai thuong xuyén ndp cac khoan dong gop cta ca NSDLD va NLD cho SSF
trong vong 15 ngay ké tir ngdy cubi cing cua thang thuc hién khau trir tién luong. NLD
nhap cu ¢ thé duoc huong cac phiic loi theo SSF sau 03 thang dong gop hang thang!®,
Tuong tu nhu Trung Quédc ddi twong tham gia BHTN ¢ Thai Lan twong d6i rong, bao
gdm ca NLD ciia chinh qudc gia ho va ké ca NLD nudc ngoai di tri vao.

Nhu vy, phap ludt mot s6 qudc gia nhu Trung Quéc hay Thai Lan hién nay
ciing da theo hudng quy dinh d6i twong tham gia BHTN 1a NLD nudc ngoai voi nhimg
chinh sach thy hudng phii hop, dam bao quyén lgi ciia NLD di tra vao linh thd qudc
gia. Day la mot trong nhimg diém sang ma Viét Nam c6 thé tham khao nhiam mé rong
dién bao phu ddi tuong tham gia BHTN.

11 Nguyén van: This Act shall not apply to: (1) public officials, permanent employees, daily temporary
employees and hourly temporary employees of Central Administration, Provincial Administration and
Local Administration but excluding monthly temporary employees; (2) Employees of foreign government
or international organizations; (3) employees of employers who have offices in the country and being
stationed abroad; (4) teachers or headmasters of private schools under the law on private school; (5)
students, nurse students, undergraduates or interning physicians who are employees of schools,
universities or hospitals;(6) other activities or employees as may be prescribed in the Royal Decree
(Social Security Act ThailLan, B.E. 2537 (1990), As amended by section 3 of the Social Security Act
(No.2), B.E. 2537 (1994)).

1210 (2013), Comparative review of Unemployment and employment insurance experiences in Asia and
Worldwide; John Carter, Michel Bédard and Céline Peyron Bista; Promoting and Building
Unemployment Insurance and Employment Services in ASEAN, ILO Regional Office for Asia and the
Pacific — Bangkok, p. 79.

13 International Organization for Migration (IOM) (2021). Thailand Social Protection Diagnostic Review:
Social Protection for Migrant Workers and Their Families in Thailand. IOM, Thailand, p. 68.
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3. Déi twong tham gia hiém that nghiép trong Dy thao Luit Viéc 1am (sira doi) va
kién nghi hoan thién

3.1. Ddnh gid quy dinh vé doi twong tham gia hiém thét nghiép trong Dw thio Ludt
Viéc lam (siva doi)

Phap luat vé BHTN hién nay dugc quy dinh cu thé trong Luat Viéc lam nam
2013, cu thé tai Diéu 43 Luat Viéc 1am niam 2013 va Diéu 97 Dy thao Luat viéc lam
(stra d6i)** (goi tat 12 Dy thao). Theo dé, d6i twong tham gia BHTN dugc chia thanh hai
nhom chinh 1a NLD va NSDLD.

Thit nhat, vé phia NLD. V&i nguyén tic cia BHTN “cé ddng - ¢é huéng” NLD
khi mudn tham gia va thy hudéng céc ché @6 cua BHTN, trg cép that nghi¢p, NLD can
phai déng gép vao quy BHTN nhu mét khoan tién dam bao duy tri cudc sdng cua ban
than NLD khi khong c6 viéc lam, that nghiép, hay noi cach khac day l1a khoan phi du
phong ruai ro viéc lam. Tai khoan 1 Diéu 43 Luét Viéc lam nim 2013 quy dinh NLb
tham gia BHTN la NLD lam viéc theo HDLD hoac hop dé)ng lam viéc thudoc mot trong
cac trudng hop sau: (i) HPLD hodc hop dong lam viéc khong xac dinh thoi han; (iii)
HDBLD hoac hop dé)ng lam viéc xac dinh thoi han; (iii) HPLD theo mua vu hodc theo
mot cong viéc nhét dinh c6 thdi han tir du 03 thang dén dudi 12 thang. Tuy nhién,
BLLD ndm 2019 da c6 su thay doi khong con giir lai loai HDLD theo mua vu hoac theo
mot cong vigce nhét dinh c6 thoi han tir du 03 thang dén dudi 12 thang, thay vao do Diéu
20 BLLD nim 2019 da thay thé bang quy dinh HPLP xdc dinh thoi han la hop dong
ma trong do hai bén xdc dinh thoi han, thoi diém cham dirt hiéu luc cia hop d(jng trong
thoi gian khong qua 36 thang. Nhu vay, véi quy dinh nay cua BLLD nam 2019 chi c6
hai loai HDLD 1a HDLD khong xac dinh thoi han va HDLD xac dinh thoi han khong
qua 36 thang. Do d6, NLD tham gia BHTN Ia nhitng NLD c¢6 HDLD khong xéac dinh
thoi han va HPLD x4c dinh thoi han khong qué 36 thang.

So v6i quy dinh cida Luat Viéc lam nam 2013, vé d6i tuong tham gia BHTN Du
thao di c6 nhimng bd sung nham phu hop vai thyc tién hién nay. Dé thong nhét véi quy
dinh cua BLLD nam 2019, Dy thao tai diém a khoan 1 Piéu 97 quy dinh: “Nguwoi lam
viéc theo HDLD khong xac dinh thoi han, HDLD xdc dinh thoi han twr du 01 thdang tro
lén, ké ca trieong hop hai bén théa thudn bang tén goi khdic nhwng cé ndi dung thé hién
Vé viéc lam c6 tra cong, tién lwong va sw qudn 1y, diéu hanh, gidm sdt cia mét bén”.
Diéu nay cho thdy nhitng nguoi tham gia quan hé lao dong, viéc lam va trong mdi quan
hé nay thé hién co tra cong, tién luong va sy quan 1y, diéu hanh, giam sat ciia mot bén
trén co s hop dong khong xac dinh thoi han, HDLD tir ¢ 01 thang trd 1én phai tham
gia BHTN. Quy dinh nay kha phu hop trong bdi canh hién nay tranh truong hop
NSDLD loi dung, lach ludt st dung cac dang hop déng nhu cong tac, thoi vu... dé han
ché quyén tham gia BHTN cta NLD, dong thoi tao nén sy thong nhét trong quy dinh

14 Dy thao 1an 2 Luat Viéc 1am (stra doi) ngay 15/3/2024.
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cta Luét Bao hiém x3 hoi nam 2024 cling nhu Dy thao Luat stra ddi, bo sung mot )
diéu ctia Luat Bao hiém y té trinh quéc hoi théng qua.

béi v6i NLD lam viée khong tron thoi gian, Dy thdo cling da khéng dinh ro
nhom déi twong nay duoc tham gia va thu huong cac chinh sach BHTN (diém b khoan
1 Piéu 97). Quy dinh nay, luat héa duoc quyén co ban cia NLD lam viéc khong tron
thoi gian theo quy dinh tai Pidu 32 BLLD nim 2019, duoc huéng luong, binh ding
trong thuc hién quyén va nghia vu véi ngudi lao dong lam viée tron thoi gian, binh dang
vé co hoi, khong bi phan bi¢t ddi xir, bao ddm an toan, vé sinh lao dong. Tuy nhién, véi
quy dinh cta Dy thao thi NLD lam viéc khong tron thoi gian tham gia BHTN khi: (i)
mure tién luong trong thang bang hodc cao hon tién luong 1am cin ctr déng bao hiém x3
hoi bat budc thap nhat bang mot nira mirc lwong téi thiéu thang ving cao nhat; (ii) phai
tham gia quan hé lao dong theo HPLD khong xac dinh thoi han hodc HPLD xéac dinh
thoi han tir da 01 thang tré 1én. Dy thao ciing da bo sung trudng hop mdi bit bude phai
tham gia BHTN 13 ngudi quan 1y doanh nghiép, kiém soat vién, ngudi dai dién phan
von nha nudc, nguoi dai dién phﬁn von cta doanh nghiép tai cong ty va cong ty me,
nguoi quan 1y diéu hanh hop tac x4, lién hiép hop tic xi co hudng tién luong (diém ¢
khoan 1 Piéu 97 Dy thao). Quy dinh nay Ia mot trong nhitng chii truong méi gop phan
mo rong dién bao phu ddi tuong tham gia BHTN hién nay, gop phén khéc phuc duoc
diém bét cap trong Luat Viéc lam nam 2013 khi chua bao phii d6i v&i nhoém ngudi quan
1y doanh nghiép, kiém soat vién, nguoi dai dién von nha nudc, nguoi dai dién ph?m von
ctia doanh nghiép tai cong ty va cong ty me, ngudi quan 1y diéu hanh hop tac x4, lién
hiép hop tac xd co huong luong. Pay 1a nhom dbi twong mic du khong dugc hudng
lwong nhung c6 muc thu nhip co ban 6n dinh. Mat khac, Du thao di tach nhom doi
tuong tham gia BHTN theo hop dong lam viéc thanh mot diém riéng (diém ¢ khoan 1
Diéu 97), day chi 1a sy thay d6i vé mat cau triic sdp xép diéu luat con vé ban chat nhiing
nguoi lam viéc theo ché do hop déng lam viéc xac dinh thoi han hodc khong xéc dinh
thoi han déu bat bugc tham gia BHTN.

Duy tri quy dinh ddi véi trudng hop khong bat budc tham gia BHTN 1a nguoi
dang huong lwong huu, gitp viée gia dinh (khoan 2 Piéu 43 Luat Viéc 1am nam 2013),
Du thao con bd sung thém nhém ddi twong dang 1am viée theo hop dong thir viée theo
quy dinh cta phap luat lao dong, trg cap BHXH, trg cap hang thang theo quy dinh cta
Chinh phu, NLD du diéu kién huong luong huu nhung chua hudng lwong huu. Day 1a
diém bd sung hoan toan phii hop ngoai nhém lao dong gitp viée gia dinh, ho it c6 nhu
cau tham gia BHTN thi nhitng ddi tugng ma Dy thao bd sung ho da c6 khoan du phong
rii ro khac nhu trg cap, luong huu... thay vi khoan tro cdp dugc hudng tir quy BHTN
nén viéc bd sung cac truong hop nay 1a hoan toan hop 1y.

Bén canh d6, dé bao dam chinh sach BHTN phu hop véi timg thoi ky, Dy thao
da linh hoat giao cho Chinh phii quy dinh viéc tham gia BHTN ddi véi cac dbi tuong
khac ¢6 thu nhap 6n dinh, thuong xuyén do Chinh phii quy dinh phu hop véi diéu kién
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phat trién kinh té - xa hoi timg thoi ky (khoan 4 Diéu 97 Dy thao). Pay 1a quy dinh
“mam méng” cho viéc quy dinh cac chinh sach BHTN déi véi nhitng ddi twong khong
tham gia vao quan hé lao dong thuan tay, viéc lam bép bénh, thiéu on dinh, thoi gian
1am viéc dai, thu nhap thap, thuong khé khin vé hoan canh kinh té va tai chinh. Tao co
héi cho lao dong thu nhap khéng 6n dinh tiép can cac chinh sach an sinh xa hoi chinh 1a
thue hién cong bang xa hoi, dam bao kip thoi hd tro, 6n dinh cudc sdng khi roi vao tinh
trang rui ro, kho khan vé viée lam. Quy dinh nay ciling tao diéu kién cho viéc m& rong
dbi twong tham gia BHTN bét budc dbi véi cac nhom ddi tuong khac phu hop véi su
thay ddi cua quan h¢ lao dong, diéu kién phat trién kinh té-xa hoi, doi séng cua NLb
trong tuong lai.

Thit hai, vé phia NSDLP. Luat Viéc lam nam 2013 ciing quy dinh ddi tuong
tham gia BHTN 1a bén phia NSDLD, tai khoan 3 Diéu 43 quy dinh NSDLD tham gia
BHTN bao gém: Co quan nha nudc, don vi su nghiép cong lap, don vi vii trang nhan
dan; t6 chirc chinh tri, to chirc chinh tri - xa hoi, t6 chtrc chinh tri x4 hoi - nghé nghiép,
td chure xa hdi, to chirc xa hoi - nghé nghiép; co quan, td chic nudce ngoai, td chuc quéc
té hoat dong trén lanh thd Viét Nam; doanh nghiép, hop tac xa, ho gia dinh, hg kinh
doanh, t6 hop tac, td chirc khac va ca nhan c6 thué muén, st dung lao dong theo hop
dé)ng lam viéc hoac HPLD. Khéc véi quy dinh cua Luat BHXH nam 2006, véi quy dinh
cta Luat Viéc lam nam 2013 thi tit ca cac co quan, don vi sit dung NLD theo quy dinh
tai khoan 1 Piéu 43 Luat Viéc 1am nam 2013 phai tham gia BHTN ma khong phu thudc
$6 luong NLD duogc st dung tai co quan, don vi do. Pén Du thao, tai khoan 3 Diéu 97
dbi tuong tham gia BHTN 1a NSDLD khong c6 sy thay doi, duy tri nhimg déi tuong
duoc quy dinh tai khoan 3 Diéu 43 Luat Viéc lam nam 2013. Tuy nhién, trén phuong
dién ddi chiéu véi quy dinh trong Du thao Luat BHXH khong gii lai cum tir “don vi vii
trang nhdn dan” thay vao do6 1a “co quan, don vi, doanh nghiép thuéc quan doi nhan
ddn, céng an nhdn ddn va té chirc co yéu”. Do @6, & dam bao théng nhét nén ching Dy
thao can thiét didu chinh theo huéng nay.

NSDLD khi tham gia dong gép vao quy BHTN vura mang lai cho NSDLD lgi
ich nhat dinh va dam bao quyén loi cho NLD nham duy tri tinh binh on trong quan hé
lao dong. C6 thé théy loi ich ma NSDLD dat dugc khi tham gia BHTN trong truong
hop khi tinh trang that nghiép xay ra NSDLD khong phai bo thém chi phi dé tra trg cép.
NLD khi ho biét rd khi xay ra tinh trang that nghiép s& dugc tro cip that nghiép khién
ho yén tdm 1am viéc hon. Piéu d6 khuyén khich doanh nghiép sir dung ngudn nhan lyc
hiéu qua hon, tao diéu kién cho doanh nghiép on dinh dé phat trién san xuat'®. Giira
NLD va NSDLD luén t6n tai nhitng bat dong vé loi ich. NSDLD ludn mudn chi it hon
dé tang tich lly von, tai san xuit mo rong. Con NLD thi luon muén duoc bao vé nhiéu

15 1.8 Thi Hoai Thu (2002), That nghiép va bao hiém that nghiép, Tap chi Nghién ciru lap phap, sb
12/2002, tr. 48.
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hon va kha thi hon truéc rui ro. BHTN ra doi hai hoa duoc loi ich trén trén co s& dam
bao duogc quyén loi cua cac bén. Qua dé han ché mau thudn co thé xdy ra, tao moi
truong lam viéc 6n dinh dam bao hoat dong san xuét kinh doanh?®.

3.2. Kién nghi bé sung ngwoi lao dong nwéc ngoai lam vigc tai Viét Nam vao doi
twong tham gia bdo hiém thit nghiép theo Dw thio Ludt Viéc lam (siva doi)

Déi tuong tham gia duoc xem 1a mot trong nhitng nhan té dinh lugng quan
trong, quyét dinh dén ngudn hinh thanh quy BHTN ciing nhu viéc chi tra ché d6 BHTN.
Khi ngudi tham gia BHTN ngay cang ting 1én, thi s ngudi thu huéng ngay cang giam
di, n6 khong chi lam ting ngudn thu, ma con dam bao d& dang san sé rui ro, san sé tai
chinh theo quy luat sé dong bu sd it trong bao hiém khi thu huong ché 4617

Trude xu thé toan cau héa, hoi nhap kinh té tac dong va thuc déy su dich chuyén
céc loai hang hoa xuyén qudc gia ngdy cang dugc chu trong, su dich chuyén ngudn lao
dong va thu hit nhu cau vé viéc 1am xuyén bién giéi ngay cang duoc ddy manh. Theo
théng ké ctia B§ Lao dong - Thuong binh va X3 hoi, tinh dén thang 3 nam 2024, ca
nudc co6 139.824 nguodi nude ngoai lam viée tai Viét Nam, trong do, c6 hon 10.000
ngudi khong thude dién cap gidy phép lao dong, gan 128.778 ngudi thude dién cap gidy
phép, bao gé)m 94.008 lao dong duoc cép moi, 16.226 nguoi dugce gia han, trén 10.302
ngudi dugc cip lai... Pidu nay, cho thay rang, trong bdi canh thuc thi cac cam két vé di
chuyén thé nhan (AFAS, MNP, ATISA), cam két vé cong nhan 1an nhau (MRAs) da
cho phép lao dong nude ngoai tu do di chuyén vao thi truong lao dong Viét Nam'®
ngoai nhitng trudng hop ngudi nudc ngoai vao 1am viée tai lanh thd Viét Nam can co
gidy phép tir co quan c6 thim quyén thi nhiéu truong hop lao dong nude ngoai lam viée
trong nhitng nganh nghé, linh vuc khong bat budc phai c6 gidy phép lao dong do co
quan nha nudc c6 thaim quyén cta Viét Nam cap'®. Vi vay, nhiing nam tro lai day thi
truong lao dong Viét Nam la mot trong nhimg diém dén dugc nhidu lao dong ngoai
nude lya chon 1am noi x4c 14p quan hé lao dong.

Du thao Luat Viéc lam (stra d6i) co ban d3 md rong do bao phu, didu chinh cac
chinh sach lao dong, viéc lam dén toan b luc lugng lao dong. Tuy nhién, ddi véi NLD
nudc ngoai lam viée tai Viét Nam van dang nam ngoai pham vi diéu chinh cta chinh

16 Hoang T6 Nguyén (2009), Phdp ludt Viét Nam vé bdo hiém thdt nghiép, Luan vin thac si, Truong Dai
hoc Luét Thanh phé H6 Chi Minh, tr. 13.

17 Trin Minh Thing (2018), Qudn Iy quy bdo hiém thdt nghiép & Viét Nam, Luan 4n tién si, Pai hoc Kinh
té qudc dan, tr. 43.

18 Xem thém: Nguyen Tén Hoang Hai, Tran Bao Khanh (2024), “Ty do di chuyén lao dong trong khu vuce
ASEAN va vin dé& hai hoa hoa phap luat”, Ky yeu hoi thao quoc té: Hai hoa hod phép ludt gitta cdc quoc
gm Asean hwéng t6i phdt trién toan dién va bén vimg, to chire tai Truong Pai hoc Luat TP. H5 Chi Minh
ngay 10/7/2024.

1 Xem: Dicu 154 B9 luat Lao dong nam 2019; Diéu 7 Nghj dinh s6 152/2020/ND-CP ngay 30/12/2020
ctia Chinh phii quy dinh vé nguoi lao dong nudc ngoai lam viée tai Viét Nam va tuyén dung, quan ly
nguoi lao dong Viét Nam lam viéc cho t6 chirc, ca nhan nude ngoai tai Vit Nam dugc sira doi, bo sung
boi Nghi dinh s6 70/2023/ND-CP ngay 18/9/2023.
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sach BHTN ¢ nuéc ta?®. Luan ban vé& quyén tham gia BHTN cta nhém déi tuong lao
dong nudc ngoai 1am viée tai Viét Nam, thyuc tién khoa hoc phap 1y da c6 quan diém
cho rang “NLP nuéc ngoadi lam viéc tai Viét Nam khéng thudc doi twong tham gia
BHTN... Piéu ndy c6 thé xudt phdt tir nguyén nhdn cho rang ché do BHTN déng vai tro
quan trong vao chinh sach viéc lam va an sinh xa hdi ciia quoc gia, trude hét phdi dwoc
wu tién cho céng ddan nude minh, do dé hau hét cic quéc gia khéng quy dinh doi twong
tham gia BHTN la nguwoi nude ngoai”?. Chung toi cho rang quan niém BHTN doéng vai
trd quan trong vao chinh sach viéc 1am va an sinh x4 hoi cua qudc gia, vi vay trude hét
phai dugc wu tién cho cong dan nude minh 14 xac dang. Tuy nhién, diéu ndy c6 phan bt
hop 1y khi tinh hinh chung cta toan cAu dang di vao qué trinh hdi nhap sdu rong, ngay
cang ky két hop tac trén nhiéu linh vuc khac nhau. Trong d6 vin dé nhan quyén hay
quyén con nguoi ngdy cang dugc coi trong va dam bao. Do dé, ciing khong ngoai trir
viéc cong dan ctia mot quéc gia lam viéc & nude ngoai thi s€ dugce uu tién bao vé, boi
ho déu 1a NLD va ho hoat dong, 1am viéc trén chinh lanh thd cua quéc gia s¢ tai, chinh
su diéu chinh theo phap luat ctua qudc gia d6 nén khong thé néi rang ho khong duoc uu
tién bao vé. Déng thoi, phap luat Viét Nam hién nay co ban da bao v¢ dugc céac quyén
loi cia NLD nudc ngodi vé quyén tham gia BHXH??, bao hiém y té%... trong khi d6
chinh sach BHTN chua bao phu dén nhom doi tuong nay. Bén canh d6, hiu tac dong
cua dai dich dén tinh hinh kinh té - x4 hoi noi chung, dén tinh hinh lao dong, quan hé
viéc 1am ciing khong loai trir nhom dbi twong nay. Trong giai doan hién nay, mot phan
NLD nudc ngoai lam viéc tai thi truong lao dong Viét Nam co thé ho van duy tri dugc
quan hé lao dong, nhung ciing khong it truong hgp NLD thudc nhom ddi tuong nay bi
mét viéc lam, roi vao tinh trang that nghiép, mét thu nhép dan dén tinh trang cuQc séng
“chao dao” gap nhiéu rui ro, thdm chi cudc séng khong dugc dam bdo, roi vao tinh
trang kho khan. Cac ché @6 BHTN dic biét 1a tro cép that nghiép la mdt trong nhiing
“kénh” quan trong va cip thiét nhat d6i véi NLD néi chung va NLD nude ngoai lam
viéc no6i riéng khi ho roi vao tinh trang that nghiép, dé phat huy téi da vai trd cia
BHTN. Xét trén phuong dién cua NSDLD, lao dfng nudc ngoai tham gia quan hé lao
dong khi bi mét viéc van dugc huodng ché do tro cép théi viéc hodc mat viéce, didu nay
s€ déng nghia v6i viéc NSDLD s€ chi tra trg cép thoi viéc hoac tro cép mét viéc cho
toan bd thoi gian lao dong nude ngoai thyc té 1am viéc tai don vi str dung lao dong, day
c6 thé s& tao ganh nang tai chinh dbi v&i cac don vi str dung lao dong tai Viét Nam.

20 Khoan 1 Diéu 3; Diéu 43 Luat Viéc 1am nim 2013 va khoan 1 Diéu 3; Diéu 97 Dy thao Luat Viéc lam
(stra dbi).

21 Hoang Thi Hai (2018), Phdp ludt vé bdao hiém thdt nghiép va thuc tién thuc hién trén dia ban tinh Lang
Son, Luan van thac si Luat hoc, Truong Pai hoc Luat Ha Noi, tr. 27-28.

22 Khoan 2 Diéu 2 Luat Bao hiém x3d hoi nim 2014; Khoan 1 Diéu 2 Luét Bao hiém x3 hoi nam 2024.

2 Khoan 1 Piéu 13 Luat Bao hiém y té nam 2008 sira di, bo sung ndm 2014; Khoan 8 Piéu 1 Dy thao
Luat stra d6i, bd sung mot sé diéu cua Luat Bao hiém y té.
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Hi¢én nay Luat Vi¢c [am nam 2013 va dén Du thao khi quy dinh vé dbi tuong
tham gia BHTN duong nhu da “bdé quén” NLD nudc ngoai lam vi¢e tai Viét Nam. Do
d6, khi nhitng dbi twong ndy roi vao tinh trang that nghiép, ho khong c6 khoan thu nhap
tam thoi nham han ché rai ro va dam bao cude séng cua chinh minh. Pay dugc danh gia
13 mot trong nhitng 16 hong ma doi hoi phap luat vé BHTN Viét Nam can dugc khéc
phuc, han ché truong hop quyén loi ciia NLD nudc ngoai 1am viée tai Viét Nam khong
duoc dam bao. Trong xu thé hoi nhap qudc t& nhu hién nay nhom ddi twong nay chiém
ty 1& 6n dinh va ngay cang ting trong thi trudng lao dong nude ta, dong vai trod nhit dinh
vao su phat trién nén kinh té ctia Viét Nam va diéu quan trong hon hét nhom ddi tuong
nay cling can dugc bao dam viéc lam, on dinh thu nhap. Déng thoi, hoan thién ché dinh
nay goép phan thuc diy su hoan thién ctia phap luat vé BHTN Viét Nam dé khong bj lac
hau so v&i cac nudc trén thé gidi, chang han Trung Qudc va Théi Lan 1a hai qubc gia c6
nhitng nét tuong d@)ng nhét dinh v&i Viét Nam vé kinh té - x4 hoi d3 mo rong dién bao
phti d6i twong tham gia BHTN dén cac thanh phan lao dong, bao gdm ca ngudi nudc
ngoai vao 1am viéc trén lanh thd quéc gia so tai.

Tt nhitng phan tich trén, ching t61 dé xuét Dy thao Luat Viéc lam (sua déi) nén
mo rong pham vi bao phu ché d6 BHTN theo huéng NLD nude ngoai vao lam viée tai
Viét Nam 13 ddi twong tham gia BHTN trén co s& nguyén tic va ché do twong tng voi
lao dong trong nudc, tao nén tinh binh ding vé quyén dugc hudng cac chinh sich an
sinh xa hoi gilra lao dong trong nude va lao dong di tru tai Viét Nam.

4. Két luén

Su dich chuyén ngudn lyc lao dong tir quic gia nay dén qudc gia khac 1a mot
biéu hién va nhu ciu tat yéu cua qua trinh hoi nhap, Viét Nam ciing khéng nam ngoai
xu huéng d6. NLD ngudi nudc ngoai xuat hién tai bat ki qudc gia nao ciing dem dén
nhiéu co hoi cling nhu thach thac, dac biét 1a viéc bao vé tdi da quyén va loi ich cho
nhom d6i tuong nay. Hé thong phép luat vé BHTN nudc ta ngay mot dugce dénh gia la
hoan thién va bao quat. Tuy nhién, thuc tién thuc thi van con ton tai nhiéu diém bt cap
dang ké, trong d6 chua bao phtt nhom ddi tuong 1a NLD nudc ngoai lam viéce tai Viét
Nam. Trong giai doan Luat Viéc lam dang trong qua trinh ldy y kién sira doi, bo sung,
viéc hoan thién nhdm tao ra hanh lang phéap 1y bao vé quyén lgi cho NLD nudc ngoai
tham gia chinh sach BHTN trong Luat Viéc lam trén co s¢ tham khdo kinh nghiém tir
Trung Qudc va Thai Lan 1a hoan toan phu hop.
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