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Luit Kinh doanh bao hiém niam
2022 ra doi véi nhiéu ndi dung duoc cai
tién, tuy nhién ngoai nhimg mit lam
dugc thi con tdn tai mot sd van dé chua
thé giai quyét triét dé, dac biét 1a vai quy
dinh vé sy gia ting rui ro. Trén co s&
phan tich Pao luat Hop ddong bao hiém
nam 2008 cua Buc, B§ nguyén tic Luat
hop ddng bao hiém Chau Au (PEICL),
bai viét 1am rd cac han ché ddi véi quy
dinh nay; dong thoi nhd nhitng tién bod
ctia vin ban qudc té cac giai phap hitu ich
s& duoc dé xuit, gop ph?ln hoan thién
phap luat.
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Abstract:

The Law on Insurance Business
2022 introduces many innovations, but it
also leaves several unresolved issues,
particularly regarding the aggravation of
insured risks. By analyzing Germany’s
Insurance Contract Act 2008 and the
Principles of European Insurance Contract
Law (PEICL), this article highlights the
shortcomings of the current legal
framework. It then draws parallels with
these two international documents and
proposes solutions for improving the law
based on their advancements.
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Vé nguyén tac, muc do rai ro bdo hiém dugc xac dinh thong qua cac yéu to lam

co s6 tinh phi bao hiém, n6 giup minh thi kha ning xay ra sy kién bao hiém trong tuong

lai. Khi rai ro bao hiém hiém gia ting bén mua bao hiém c6 thém co hoi thy hudng loi

ich hop dong, truong hop ndy néu bén ban van thyc hién nghia vu theo cac yéu to 1am

co s¢ tinh phi ban dau quyén loi anh ta s& bi ton hai (vi thod thuan gifra cac bén chi budc

bén ban bao hiém chi tra loi ich theo muc d6 rii ro bao hiém di dugc an dinh). Vi thé,

nghia vu duy tri mirc d§ rui ro bao hiém cua bén mua la can thiét. Truong hop bén mua

bao hiém dé xay ra sy gia ting rai ro, tuy vao nguyén nhan vi pham phép luat s& ap

dung nhitng bién phap phi hop hd tro bén ban bao hiém trd vé vi tri can bang. Thong

thuong, viéc xac dinh sy gia tang rui ro bao hiém dugc tién hanh bang do luong muc do
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chénh 1&ch rui ro giita thoi diém xay ra thay doi ddi tuong hop dong vé6i thoi diém giao
két, vay nén hién tuong nay chi xut hién trong qua trinh thuc hién hop dong ma thoil.
O Viét Nam, cac quy dinh lién quan dén sy gia tang rui ro bao hiém duoc ghi nhan tai
khoan 3 va 4 Piéu 23 Luat Kinh doanh bao hiém nim 2022. Mic du di co thay doi so
voi van ban trudc do, tuy nhién ché dinh nay lai dang cho théy nhiéu bat cap. Cu thé,
quy dinh hién hanh chwa bao dam can bang mot cach hai hoa quyén va nghia vu giira
cac bén tham gia, cling nhu diéu khoan trong luat van con xa roi thuc té. Nham han ché
su tic dong tiéu cuc tir nhitng khiém khuyét trén, tic gia s& nghién ctru quy dinh phap
luat ctia buc va B nguyén tdc PEICL tir d6 dua ra dinh huong hoan thién.
2. Quy dinh cia phap luat Dirc

Khi mot hop ddng bao hiém dugc giao két, bén ban bao hiém va bén mua bao
hiém phai thyc sy thién chi va trung thyuc trong viéc thuc hién quyén va nghia vu cla
minh trude bén kia?. Néu su rang bugc trén bi phd vd bdi hanh vi vi pham ctia mot bén
phép luat hién nay c6 xu hudng cho bén bi vi pham quyén vién dan cac bién phap khic
phuc. Piéu nay da dugc minh thi phin nao qua cac quy dinh lién quan dén su gia ting
rii ro bao hiém trong phap luat Pirc. Theo d6, nudc nay ghi nhan néu bén mua bao
hiém c¢6 hanh vi 1am gia tang rai ro mot cach trai luat, bén ban bao hiém s& duogc quyén
lua chon 4p dung mot trong ba bién phap tu v¢. D6 1a, bén nay s€ thuc hién chim dut
hop ddng hodc tién hanh diéu chinh lai phi bao hiém hodc loai trir s6 tién bdi thuong
tuong Ung vai rai ro bi ting thém. Trong truong hop bén ban bao hiém quyét dinh vién
dn ché tai chAm dut khi bén mua vi pham nghia vu mot cach ) y, bén ban bao hiém c6
thé cham dirt hop dong bao hiém ma khong can thong bao trude. Tuy nhién, néu hanh vi
vi pham trén duoc xac dinh 1a do v6 ¥ hodc khong c6 15i, bén ban bao hiém phai dua ra
thong bao vé quyét dinh ciia minh. Cin c&t ndi dung khoan 3 Piéu 24 Pao luat Hop
dong bao hiém nim 2008 quyén chdm dirt hop dong s& bi mat néu n6 khong dugc thuc
hién trong thoi han mot thang ké tir thoi diém bén ban bao hiém biét duge su gia tang
rii ro bao hiém hodc khong duoc thyc hién trude khi sy gia ting rii ro bao hiém xay ra
mét lan nita. Do do, bén ban bao hiém phai thuc su can trong trong viéc thuc hién
quyén chdm hop dong mét cach dung han.

Néu bén ban bao hiém khong mudn chim dit hop dong voi bén mua bao hiém, ho
c6 thé dan chiéu quy dinh Diéu 25 Pao luét trén dé tang phi bao hiém hodc loai trir s&
tién boi thuong. Cu thé, khoan 1 Diéu nay quy dinh “Thay vi chdm ditt hop dong bdo
hiém bén ban bao hiém, ké tir liic sw gia tang riii ro bdo hiém xudt hién, c6 thé yéu cdu
tang phi bdo hiém twong ing véi sw gia tang rii ro bdo hiém phit hop véi cdc nguyén
tiac kinh doanh ciia anh ta, hodc ¢ thé loai trir tra tién bao hiém cho nhitng rui ro bi

1 Wandt (2002), Versicherungsrecht (5. edition), Gabler Verlag, Germany, recital 822.
2 Andre Farrugia, Simon Grima (2021), The insurance Utmost Good Faith principle: The case of Malta,
Journal of Legal, Ethical and Regulatory Issues, Volume 24, pg. 1-4.
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gia tang”®

bén ban bao hiém ciing duoc chap nhan mot cach tuyét dbi boi phap luat. Trén co s

. Tuy nhién phai hiéu rang, khong phai luc ndo su gia ting phi bao hiém cua

xem xét quyén loi bén mua bao hiém, khoan 2 Diéu 25 Pao luat Hop dong bao hiém
nam 2008 cua Pic quy dinh néu phi bao hiém ting 1én hodc sb tién boi thuong bi loai
trir vuot mirc 10 phan trim, bén mua bao hiém c6 thé cham dut hop déng ma khong can
thong béo trude trong thoi han mot thang ké tir khi nhan duogc thong bao tir bén ban bao
hiém. Bén ban bao hiém chic chin phai thong bao cho bén mua bao hiém vé quyén nay
trong thong bao ctia minh.

biéu 26 Pao luat nay dé cap dén vén dé boi thuong, tra tién bao hiém cta bén ban
bao hiém khi c6 su gia tang rui ro bao hiém. Theo d6, néu sy kién bao hiém xuit hién
sau khi c6 sy gia tang rui ro bao hiém, bén ban bao hiém s& khong chiu trach nhiém néu
bén mua bao hiém cb y vi pham nghia vu. Con trong trudong hgp mdt su vi pham do vo
¥, bén ban bao hiém s& dugc giam loi ich co thé chi tra twong ing v6i mirc do 15i cua
bén mua bao hiém. Song véi do, néu bén mua bao hiém mudn thu hudéng tron ven cac
loi ich bao hiém thi ho ¢o nghia vu ching minh vé viéc minh khong cé 16i trong viéc dé
xdy ra tinh trang trén. Viéc thuc hién trach nhiém boi thuong, tra tién bao hiém cua bén
ban bao hiém khi c6 sy gia ting rii ro bao hiém dugc lam 16 hon théng qua Phan quyét
ctia Toa 4n tdi cao Lién bang Pirc ngay 10/9/2014 giai quyét van dé lién quan dén su
gia ting rui ro mot cach ¢d y bai bén mua bao hiém duoc quy dinh tai khoan 1 Piéu 23
bao luat Hop déng béo hiém nam 2008*. Quyét dinh dugc tuyén dya trén sy that rﬁng
bén mua bao hiém di c6 yéu cau bdi thudng thiét hai tai san trude bén ban bao hiém dbi
vo1 hé théng dién mat troi bi hong. Hé théng nay dugc bén mua bao hiém lép dat trén
méi nha kho chtra. Bén mua bao hiém di dau mot chiéc may kéo trong nha chira (xe ¢o
chira diy xang). Bén canh d6, bén mua bao hiém ciing cat trit nhiéu c6 khd va rom &
khu vuc nay. Vai gio sau khi dd xe kéo, mot ngon Itra da bung 1€n, viéc nay da tan pha
héu nhu toan bo hé théng dién mat troi.

Trong ndi dung phan quyét, Toa an t6i cao Lién bang Dirc tién hanh xac dinh lai
liéu viéc bén ban bao hiém c6 duoc loai trir trach nhiém boi thuong véi ly do bén mua
da biét vé cac truong hop 1am gia ting rii ro bao hiém trong hop dong hay khéng. Theo
d6, Toa an cho rang kién thirc ma bén mua bao hiém c6 dbi voi nhitng trudng hop lam
gia ting rui ro phai dugc hiéu tach biét véi sy nhan thirc clia anh ta vé cac yéu té c6 kha
ning lam gia tang riii ro bao hiém. Sy nhan thirc ndy méi chinh 1a can cir dé chimg minh
bén mua bao hiém di ¢d y dé xay ra hanh vi vi pham. Dya trén lap luan d6 Toa an t6i
cao Lién bang Dtic di bac bé phan quyét cia Toa 4n so tham vé viéc mién nghia vu

3 German Insurance Contract Act 2008 Section 25 clause 1: “Rather than terminating the contract of
insurance the insurer may, from such time as the aggravation of the risk insured occurred, demand an
insurance premium commensurate with the aggravation of the risk insured in accordance with his
business principles, or may exclude insurance cover for the aggravated risk”.

4 BGH judgment of 10 September 2014 IV ZR 322/13.
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thanh toan cho bén ban vé6i can ctr bén mua bao hiém di biét vé cac truong hop lam gia
tang rui ro bao hiém trong hop dong. Pang 1& ra Toa an so thim phai xem xét ki hon vé
kha ning nhén thirc cac yéu td gy ra su gia ting rai ro bao hiém trude khi di dén két
luan cudi cung. DAu vay, phu hop quy dinh Piéu 26, Toa an so thAm da ding trong viéc
chi ra rang khi xay ra hanh vi vi pham nghia vu gia ting rui ro bao hiém, bén mua bao
hiém mic nhién duoc xem 1a ¢6 161 v6 ¥. Trc 13, néu mudn xac dinh trudng hop bén nay
¢6 131 c¢b ¥ hodc khong c6 151 thi phai can cir vao sy chimg minh cta cac bén.

Quan diém trong phan quyét trén cho thdy mot su bao vé di v6i bén mua bao
hiém. Boi 18, néu mubn chimg minh sy gia ting rui ro bao hiém do 15i ¢6 ¥, bén ban bao
hiém s& gp nhiéu kho khin dé cho thdy rang bén mua bao hiém d c6 nhan thirc rd vé
cac yéu t lam gia ting rui ro bao hiém. Do day 1a mot van dé xudt phat tir yéu t6 chu
quan, rat kho dé bén ban bao hiém trinh bay tuong tan. O doan cudi phan quyét, Toa an
tdi cao Lién bang Dtrc da chi ra mot diém tha vi. D6 14, cho du bén mua bao hiém dugc
ching minh 13 d4 ¢6 15i ¢b ¥ trong viéc dé xay ra sy gia ting su kién bao hiém thi bén
ban bao hiém c6 thé van s& khong duoc mién trir trach nhiém. Boi 18, Diéu 27 Pao luit
Hop ddng bao hiém nam 2008 quy dinh “Tir Piéu 23 dén Diéu 26 sé khéng dwoc dp
dung néu sw gia tang rii ro bao hiém chi déng mét vai tro khong dang ké hodc néu dwa
theo tirng trieong hop, né c6 thé dwoc xem la da dwoc dong y rang s gia tang do ciing
dwege chi tra”®. Didu ndy c6 nghia 14 nhiing rui ro bi gia ting duoc cho 13 phai co su tac
dong dang ké dén viéc lam xuét hién su kién bao hiém.

Toém lai, viéc xac dinh céc truong hop 16i khac nhau (khong c6 16i, 16i vo v hodc
16i ¢b y) s& dugc thuc hién dya trén viéc chiing minh mdt cach tuong Gng cua cac bén
(161 vo v s€ dugc mdc nhién dp dung, viéc khong co 16i s& duoc ching minh boi bén
mua bao hiém va 15i ¢d y s& duogc chimg minh bdi bén ban bao hiém). Tuy thudc vao su
chimg minh cua cdc bén ma hau qua phép 1y s& phat sinh twong xtmg. Cu thé, bén ban
bao hiém phai bdi thuong, tra tién bao hiém néu bén mua bao hiém dugc xac dinh 1a
khong c6 16i. Bén nay s& chi boi thuong, tra tién bao hiém twong ting véi mic do 16i
néu hanh vi vi pham dugc xéac dinh 1a do vo y. Con hoan canh ma bén mua bao hiém
dugc chimg minh 1 ¢6 161 ¢d ¥, bén ban bao hiém s& dugc giai phong khoi viee thuc
hién nghia vu cua minh®.

3. Quy dinh ciia B§ nguyén tic Luat hgp dong bao hiém chau Au

Uy ban chau Au dang trong qua trinh chuan bi Khung tham chiéu chung chau Au

(European Common Frame of Reference — CFR) cho cac van dé lién quan dén luat hop

% German Insurance Contract Act 2008 Section 27: “Sections 23 to 26 shall not apply if the aggravation of
the risk insured is only immaterial or if, based on the circumstances, it can be deemed to have been agreed
that the aggravation is also to be covered”.

® Fabian Herdter, “Knowledge of circumstances that aggravate risks does not mandatorily result in
insurer’s release from liability”, truy cép tai https://www.wilhelm-
rae.de/sites/default/files/pdf/versicherungspraxis_knowledge of circumstances_december_2014.pdf,
accessed on 05/5/2023.
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ddng’, mot trong nhitng phan trong du 4n nay c6 lién quan dén linh vuc hop dong bao
hiém®. D¢ 14 cac quy dinh duoc ghi nhan trong B6 nguyén tic PEICL®. Nhin chung, cac
diéu khoan trong B6 nguyén tic PEICL quy dinh theo huéng c6 loi hon cho bén mua
bao hiém. VAy nén, lién quan dén céc van dé quan trong trong quan hé nay, vin ban trén
dé nghi nhiéu su bao vé hon cho bén mua bao hiém so véi hdu hét cac van ban luét quéc
ndi trén thé gi¢i'®. Pidu nay dugc minh thi rd qua cac quy dinh lién quan dén gidi han
thuc hién nghia vu cua bén mua bao hiém khi xut hién sy gia tang rui ro.

Thong thuong, bén ban phai ganh chiu thém rui ro trong truong hop co su gia tang
rti ro bao hiém tir bén mua bao hiém. Vi thé, bén nay thudng c6 xu huéng quy dinh mot
s6 diéu khoan dic biét trong hop dé)ng véi muc dich trdn tranh thuc hién nghia vu trudc
bén kia. D& bao vé bén mua bao hiém trudc sy 1an tranh nghia vu bat hop 1y tir bén ban
bao hiém, B nguyén tc trén da thiét 1ap nén madt sy an toan tdi thiéu cho bén nay'l.
Theo d6, Piéu 4:201 vin ban trén c6 quy dinh “Néu hop déng bdo hiém chira dung mot
diéu khodn lién quan téi riii ro bdo hiém, diéu khoan dé sé khong cé hiéu e trir trieong
hop sw gia tang rui ro duoc dae cdp dong vai tro quan trong va dwoc ghi nhdn cu thé
trong hop dong bdo hiém™?. Co thé thiy, thong qua quy dinh nay, Bo nguyén tic
PEICL d3 tao ra mot s diéu kién tién quyét dé bén ban bao hiém vién dan trach nhiém
trudc bén kia. Theo do, viéc ap dung quy dinh nham 14n tranh nghia vu boi thuong, tra
tién bao hiém chi thuc su kha thi khi va chi khi su gia tdng rii ro ndy thoa mén hai yéu
t6, 46 1a sy gia ting rui ro bao hiém phai déng mot vai trd quan trong va nd ciing phai
dugc cu thé hoa mot cach rd rang trong ndi dung hop dong.

B0§ nguyén tdc PEICL cho phép bén ban bao hiém tu do quyét dinh liéu ho s€ ap
dung ché tai chim dut hop dong hay s& diéu chinh cac thoa thuin di dwgc ghi nhan
trude d6 néu co xay ra su gia tang rui ro bao hiém. Trong truong hop bén nay ap dung
bién phéap thay d6i hop dong ho s& c6 quyén yéu cau ting phi bao hiém hodc giam céac
khoan boi thuong, tra tién bao hiém mot cach twong tng khi ¢ xay ra sy kién bao hiém.
Néu bén nay vién dan ché tai chdm dut phai hiéu rang anh ta s& phai thuc hién giri mot
thong bao dudi hinh thirc van ban dén bén mua bao hiém trong thoi han mot thang ké tir

" Commission Proposal for a Council Directive on the Coordination of Laws (1979), Regulations and
Administrative Provisions Relating to Insurance Contracts, Official Journal of the European Union,
Volume 22, pg.2.

8 Helmut Heiss, “The Common Frame of Reference (CFR) of European Insurance Contract Law”, truy
cap tai https://core.ac.uk/download/pdf/159154137.pdf, accessed on 09/5/2023.

® Helmut Heiss (2012), Proportionality in the New German Insurance Contract Act, Erasmus Law
Review, Volume 5, pg.113.

10 Yvonne Delfos-Roy (2011), The PEICL and the Duty of Disclosure, European Review of Private Law,
Volume 1, pg.73.

11 Helmut Heiss, Malcolm Clarke, and Mandeep Lakhnan (2011), Research Handbook on International
Insurance Law and Regulation, Edward Elgar Publishing, UK, pg. 613.

12 Principles of European Insurance Contract Law Article 4:201: “If the insurance contract contains a
clause concerning aggravation of the risk insured, the clause shall be without effect unless the
aggravation of risk in question is material and of a kind specified in the insurance contract”.
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khi su gia ting d6 dugc biét hodc tré nén rd rang dbi voi bén ban bao hiém. Can cir
khoan 2 Diéu 4:203 “Hop dong bdo hiém sé hét han mot thang sau thoi diém chdm dirt
hodc néu bén mua bao hiém cé ¥ vi pham nghia vu theo Diéu 4:202, thi la tai thoi diém

13 Viéc van ban trén quy dinh hop dong chi mat hiéu luc sau mot thang ké tur

cham dirt
khi bén mua bao hiém nhan duoc théng bao cham dit hop dong 1a nhiam gitp bén nay
c6 thoi gian suy xét, tim kiém cac can ctr dé chimg minh cac yéu té lién quan dén hanh
vi vi pham cua minh trudc bén kia, ciing nhu dé ho c6 thé kién nghi mot sb giai phap
nham c6 duoc su ung thuan cia bén ban bao hiém trong viéc thanh toan tién bao hiém.
Theo nhu quy tac duoc ghi nhéan tai PEICL, néu su kién bao hiém bi gay ra boi su gia
tang rai ro, ma bén mua bao hiém biét hodc phai biét vé diéu nay, trude khi bao hiém
hét han, s& khong c6 tién bao hiém nao duogc chi tra néu bén ban bao hiém co 1& di
khong bao hiém ddi véi rui ro bi gia ting. Tuy nhién, cn luu ¥ trong truong hop ma
bén mua bao hiém chimg minh duoc bén ban bao hiém c6 18 di bao hiém ddi véi rii ro
bi gia tang vdi phi bao hiém cao hon hodc dua trén cac diéu khoan khac, tién bao hiém
s& dugc tra mot cach twong img hodc phu hgp véi cac diéu khoan trén'*,

Lién quan dén trinh ty thyc hién quyén chdm dut hop ddng bao hiém ciia bén ban
bao hiém trong Bo nguyén tic PEICL, tic gia Herman Cousy trinh bay lai nhu sau
truong hop hop dong c6 quy dinh khi phat sinh sy gia ting rai ro, bén ban bao hiém
duoc phép cham duat hop déng, B0 nguyén tdc PEICL s& thira nhan bén ban bao hiém co
du can cu thyc hién quyén ning trén. Dau vdy, BO nguyén tic nay xem xét quyén cia
bén ban bao hiém trong viéc vién dan ché tai do vi mot sb han ché. Mot thong bdo
bang vin ban dugc yéu cau giri dén bén mua bao hiém trong thoi han mot thang ké tir
thoi diém su gia ting dugc biét hodc trd nén rd rang dbi véi bén ban bao hiém. Hop
déng s& hét han sau mot thang ké tir thoi diém cham dut, va chi hét hiéu luc ngay lap
tirc néu bén mua bao hiém c6 16i ¢b ¥ trong viéc thyc hién nghia vu ciia anh ta. Néu sy
kién bao hiém xuét hién trudc khi hop dong bao hiém hét han, tién bao hiém s& dugc chi
tra. Tuy nhién, néu sy kién bao hiém bi gdy ra boi rii ro bi gia ting, va néu sy gia ting
trén 12 mot trong nhitng diéu ma bén mua bao hiém da biét hodc dang 18 phai biét trudc
khi xay ra sy kién bao hiém, nguyén tic bdi thuong tuong tmg s& duoc ap dung?®.

4. Goi mé cho Viét Nam
4.1. Cin gi6i han lai pham vi phdt sinh nghia vu khi c6 sw gia ting riii ro bdo hiém

13 Principles of European Insurance Contract Law Article 4:203 clause 2: “Cover shall expire one month
after termination or, if the policyholder is in intentional breach of the duty under Article 4:202, at the
time of termination”.

14 Principles of European Insurance Contract Law Article 4:203 clause 3: “If an insured event is caused
by an aggravated risk, of which the policyholder is or ought to be aware, before cover has expired, no
insurance money shall be payable if the insurer would not have insured the aggravated risk at all. If,
however, the insurer would have insured the aggravated risk at a higher premium or on different terms,
the insurance money shall be payable proportionately or in accordance with such terms”.

15 Herman Cousy (2008), The Principles of European Insurance Contract Law: Duty of Disclosure and
the Aggravation of Risk, ERA, Forum 9, pg.132.
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Khoan 3 Piéu 23 Luat Kinh doanh bao hiém ndm 2022 ghi nhin “Khi ¢6 sir thay
déi nhitng yéu té lam co sé dé tinh phi bdo hiém dan dén tang cdc rii ro dwoc bdo
hiém, can cit théa thudn trong hop dong bdo hiém” bén ban bao hiém s& phat sinh
quyén yéu cau diéu chinh lai ndi dung hop dong. RS rang, giéng véi phap luat Puc va
Bd nguyén tic PEICL, luat diéu chinh quan h¢ kinh doanh bao hiém tai Viét Nam cho
phép cac bén thoa thuan lai quyén va nghia vu khi c6 xay ra su gia ting rui ro bao hiém.
Diéu nay 1a hop 1y vi s& giup chu thé tham gia linh hoat hon trong qua trinh thuc hién
nghia vu ciia minh. Tuy nhién, bat cip déi voi quy dinh trén xdy ra & chd nd khong dua
ra gidi han cu thé cho viéc xé4c dinh hanh vi vi pham cta bén mua bao hiém. Néu y theo
cau chir khoan 3 Diéu 23 c6 thé hiéu chi can xuét hién mét sy gia tang rui ro, cho du la
khong dang ké bén ban bao hiém ciing chic chin duogc trao quyén ap dung cac bién
phap khéc phuc nham béo vé quyén lgi cua minh. Dya trén nguyén tic suy luan®®, hiéu
rang truong hop trén bén mua bao hiém di c6 hanh vi vi pham nghia vu duy tri mtc do
rtii ro bao hiém.

Nghién ctru quy dinh DPao luat Hop dé)ng bao hiém nam 2008 cua Dic va Bo
nguyén tac PEICL, ca hai vin ban qudc té déu thong nhat bén mua bao hiém chi dugc
xem 1a da c6 hanh vi vi pham nghia vy khi sy gia ting rui ro bao hiém cé tic dong co
ban dén viéc xuit hién sy kién bao hiém. Quan diém nay trai nguoc voi y tudng dugce cu
thé hoa trong phap luat nudc ta, dau vay, no lai biéu hién sy phu hop. Do trong quan hé
hop dé)ng bao hiém, bén mua bao hiém thuong dugc xéac dinh 1a bén yéu thé, ho khong
¢6 di chuyén mén va kién thirc dé hiéu dugc toan bo nhitng ndi dung ghi nhan chi tiét
trong hop dong®’. Su thiéu chuyén nghiép nay v6 hinh trung gay khé khin cho bén mua
bao hiém trong viéc nhan biét su thay doi cua ddi twong hop ddng. Néi cach khac,
nhiing thay d6i mang tinh khong dang ké kho co thé tac dong du 1on dé bén nay biét
duoc tinh trang trén. Két qua 13, cho du sy gia tang rui ro bao hiém da xut hién, nhung
tir sy khong chic chan bén mua bao hiém s& khong kip thoi ap dung cac bién phap can
thiét nham duy tri mirc do rai ro va diéu nay co thé dat ho vao nguy co lam phét sinh
hanh vi vi pham. Trudng hop trén sé trd nén hop 1y néu vién dan quy dinh phap luat
Duc va Bo nguyén tic PEICL. Theo d6, cin cir quy dinh hai vin ban qudc té viéc xay ra
sy gia ting rii ro khong dang ké khong budc bén mua bao hiém chiu trach nhiém trudce
bén kia. Ma chi khi su gia ting d6 dong vai tro quan trong dbi v6i hop dong bén nay
moéi duoc xac dinh 1a da c¢6 hanh vi vi pham. Thay rang, khi ap dung nguyén tic vé sy
gia tang rai ro mot cach dang ké nhu luat phap qudc té s& giup bén mua bao hiém han
ché dugc tdi da nguy co dé xay ra hanh vi vi pham. Va diéu nay ciing giup bao dam

16 Nguyén Ngoc Bién (2019), Phirong phdp phdn tich ludt viét, Nxb. Chinh tri quic gia sy that, Ha Noi,
tr. 123.

1 Andreea Plesea, “Bridging the Knowledge Gap in Insurance with Conversational Al”,
https://www.druidai.com/blog/bridging-the-knowledge-gap-in-insurance-with-conversational-ai, accessed
on 29/9/2022.
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duoc tot nhat nguyén tic cin bang quyén va nghia vu giita cac bén. Do sy gia ting rui ro
mot cach co ban thuong s& du dé bén mua bao hiém (mot ngudi trong diéu kién va hoan
canh binh thuong) nhan thire duoc trach nhiém ctua minh. Vi thé, néu bén nay khéng
thuc hién nghia vu trong hoan canh trén viéc ap dat trach nhiém médi dugc xem la xac
dang.

Ngoai ra, lién quan dén chu dé trén tac gia Olavi-Jiiri Luik cho rang “Sw quy dinh
ré rang cua ludt phdp trong viéc ghi nhdn nghia vu théng bdo ciia bén mua bdo hiém
chi can thuwce hién trong pham vi cdc thay doi co ban déi véi sw gia tang riii ro ciing dat
it ganh ndng hon cho bén bdn bdo hiém lién quan dén viéc xir Iy cdc théng bdo vé
nhitng rii ro khéng dang ké”*8. C6 thé thay, khi xay ra sy gia tang rii ro bao hiém, bén
mua bao hiém thudng s& c6 trach nhiém cung cap thong tin dén bén ban bao hiém va
truong hop nay bén ban bao hiém sé& tién hanh xac minh cac dit lidu duoc cung cip boi
bén kia. Néu viée gia tdng rui ro dugc cho 1a chinh x4c ho sé thuc hién mot sb hoat dong
chi tiét nham diéu chinh va soan thao lai ndi dung hop déng®®. R6 rang, néu su gia ting
mirc do rii ro chi dong mot vai trd nho dbi véi hop dong nhung bén ban bao hiém lai
phai thuc hi¢n dﬁy du trinh tyu, thu tuc lién quan dén vén dé trén s& lam cho ho phai chiu
dung mot s ganh ning nhit dinh. Boi I8, truong hop ndy cong sitc ma bén ban bao
hiém b6 ra c6 thé khong tuong xung véi 1gi ich ma ho sép sua dat dugc. Vay nén, viéc
gi6i han lai pham vi thyc hién nghia vu khi c6 sy gia tang rii ro bao hiém 1a hét strc can
thiét.

4.2. Quy dinh cu thé thoi han thuc hién nghia vu thong bdo chim diit hop déng cho
bén bén bio hiém

Khi bén mua bao hiém bj xac dinh d3 c6 hanh vi vi pham cac nghia vu lién dén su
gia tang rui ro, phap luat Viét Nam cho phép bén ban bao hiém 4p dung mot sd bién
phap nhim bao vé quyén lgi ciia minh. Tuy nhién, viéc ap dung khong duoc thyc hién
hoan toan theo ¥ chi ciia bén bi vi pham ma quyén vién dan céng cu phap 1y phai dugc
tién hanh theo dang trinh ty. Cu thé, bén ban trudc tién phéi dam phan vdi bén mua bao
hiém vé viéc stra d6i mot s6 noi dung trong hop dong c6 lién quan tryc tiép dén hanh vi
vi pham. Nguyén tic nay di xuat hién tir thoi diém Luat Kinh doanh bao hiém nim
2000 c6 hiéu lyc, tuy nhién van ban cii chi cho phép bén ban bao hiém ting phi bao
hiém cho thoi gian con lai ctia hop dong?’. Piéu nay vo tinh giéi han lai quyén ty do
thoa thuan ctia cic bén, ciing nhu dé khién hop dong bi chdm dirt vi bén mua bao hiém
kho chép nhén dong thém phi dich vy. Nhan thirc dugc han ché trén, khoan 3 Piéu 23

18 Olavi-Juri Luik (2015), Aggravation of risk and precautionary measures in non-life insurance: A tricky
scope for the insurer?, Baltic Journal of Law & Politics, Volume 8, pg. 15: “Such legal clarity in the
policyholder’s obligation to inform the insurer only about substantial changes in the aggravation of risk
also places fewer burdens on the insurer in terms of notices concerning inconsequential risks”.

19 Creighton K. Page, Martin C. Pentz (2017), Obligations of Insurer and Policyholder (3rd edition),
Foley Hoag, Boston, pg. 36.

20 Khoan 2 Diéu 10 Luat Kinh doanh bao hiém nam 2000.
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Luat Kinh doanh bao hiém nim 2022 di mé rong quyén diéu chinh hop ddng cua bén
ban bao hiém, bao gdm: (i) Tang phi bao hiém cho thoi gian con lai ctia hop ddng bao
hiém; (ii) Giam sd tién bao hiém cho thoi gian con lai ctia hop ddng bao hiém; (iii) Rut
ngan thoi han bao hiém; hodc (iv) Thu hep pham vi bao hiém cho thoi gian con lai cua
hop ddng bao hiém.

Truong hop céc bén da co6 duoc su déng thuan vé cac diéu khoan dugc sia dbi
trong hop dong, quyén va nghia vu cta ho duoc xac dinh theo su thdng nhat trén. Dau
vay, khong thé phu nhén trong nhiéu trudng hop xuat phat tir yéu té loi ich viéc sira doi
cac quy dinh trude do s& tao nén su bét binh dang vé quyén va nghia vu. Hoan canh nay,
Luat Kinh doanh bao hiém ndm 2022 cho phép bén mua bao hiém duoc quyén tir chbi
su kién nghi tir bén kia. Khi d6, khoan 4 Diéu 23 Luat nay quy dinh “doanh nghiép bdo
hiém, chi nhanh doanh nghiép bao hiém phi nhan tho nwéc ngodi cé quyén don phwong
cham dirt thue hién hop dong bdo hiém nhung phdi théng bdo ngay bang vin ban cho
bén mua bdo hiém”. Van dé dang chua ¥ 1a phap luat kinh doanh bao hiém Viét Nam six
dung tr “ngay” dé quy dinh vé thoi han thue hién nghia vu thong bao khi vién dan ché
tai chidm dt 1a co that sy phi hop? Do, theo cach 1y giai ciia Tir dién tiéng Viét thi tir
“ngay” thong thudng s& dugc hiéu 1a lién sau do, ngay 1ap tac?. Thyc té cho thay, viéc
thuc hién nghia vu thong bdo budc bén ban bao hiém tiéu tbn mot khoang thoi gian han
dinh dé hoan thanh trach nhiém cta minh. Vay nén, khi bén mua bao hiém tr chdi yéu
cau stra d6i hop ddng va bén ban bao hiém phai thuc hién thong bao “ngay” cho bén d6
bang hinh thirc vin ban s& dat bén nay vao rii ro phat sinh hanh vi vi pham néu bén kia
vién dan sy cham tré theo quan diém chu quan cta ho?.

So sanh quy dinh phap luat Ptic va Bo nguyén tic PEICL, ca hai bd quy tic déu
cho rang bén ban bao hiém nén dugc thuc hién quyén chdm dut trong mot khoang thoi
gian hop 1y. Cu thé, khoan 2 Diéu 24 Pao luat Hop dong bao hiém nam 2008 ciia Drc
ciing nhu khoan 2 Diéu 4:203 B nguyén tic PEICL quy dinh 5 thoi han t6i da ma bén
bi vi pham dugc quyén chdm dit hop dong 1a mot thang. RS rang, khi ¢6 quy dinh mot
khoang thoi gian cu thé cho viée thuc hién nghia vu s& giup bén ban bao hiém giam
thiéu dugc nhiéu hon sy vi pham trach nhiém. Diéu nay 1a hop 1y va n6 gitp can bang
mot cach hai hoa loi ich gifta cac bén tham gia, cling nhu gitp phap ludt phu hop véi
thuc tién ap dung. Béi 1€, viéc budc mdt bén phai thuc hién “ngay” nghia vu ciia minh
14 mot diéu gan nhu bat kha thi trén thyc té.

5. Két luin

Qué trinh phan tich, dbi sanh Pao luat Hop dong bao hiém nam 2008 cta Dic, Bo

nguyén tic PEICL véi phap luat bao hiém Viét Nam da cho thiy nhimg han ché trong

21 Vién ngdn ngit hoc (2003), Tir dién Tiéng Viét, Nxb. Pa Nang, Pa Néng, tr. 669-670.

22 Nguyén Thi Hoa Cuc, Lam Thi Bich Tram, Nguyén Minh Phu (2022), Hodan thién mét sé khia canh
phdp Iy ciia phép ludt Viét Nam vé mién trach nhiém khi vi pham hop dong tir géc nhin so sanh véi bé
nguyén tdc PICC va Cong worc vien CISG, Tap chi Gido duc va Xa hoi, S6 dic biét, tr. 160.
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quy dinh phap lut nudc ta vé su gia tang rai ro bao hiém. Thong qua chiét loc cac quy
tac tién bod trong hai van ban quéc té, mot sb go1 md cling duoc dé xuét nham hd tro
hoan thién phap luat trong nudc. Viée stra d6i phap luat Viét Nam theo tinh than vin
ban qudc té ngoai giup khic phuc nhitng khiém khuyét con dua nén 1ap phap tiém can
hon vén hoa phap 1y qubc té. Tir d6, tao co s& vitng chic dé Viét Nam tién sau vao nén
kinh té toan cau, hd tro tich cuc cho qué trinh hoi nhap.
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