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THU TUC PHAT HANH CHUNG QUYEN CO BAO PAM THEO PHAP LUAT
VIET NAM VA MOT SO KHUYEN NGHI

TOm tat:

Phat hanh ching quyén c6 bao dam la
hoat dong cua cong ty chung khoan nhim
tao ra san pham chang quyén c6 bao dam
hoan chinh trén thuc té va dua vao giao dich
trén thi truong ching khoan. Pay 1a mot
quy trinh phtc tap véi sy tham gia cua
nhiéu chu thé khac nhau, doi hoi tinh chinh
X&c va su tuan tha phép luat rat 16n. Do do,
thi tuc phat hanh chiing quyén cé bao dam
duoc phép luat diéu chinh kha chi tiét nham
han ché nhiing sai s6t, kiém soat nhitng san
pham da phat hanh va ¢dam bao an toan cho
cac chu thé lién quan. Bai viét s& hé théng,
phan tich cac quy dinh phép luat hién hanh
vé thu tuc phat hanh ching quyén c6 bao
dam tai Viét Nam va dé xuat mot s6 khuyén
nghi hoan thién.
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Abstract:
Issuing covered warrants is an activity of
a securities company to create a complete
covered warrant product in reality and put it
into trade on the stock market. This is a
complex process with the participation of
entities,

many different requiring great

accuracy and compliance with the law.
Therefore, the procedure for issuing covered
warrants is regulated in quite detail by law to
limit errors, control issued products, and ensure
safety for related entities. This article will
system, analyze current legal regulations on
procedures for issuing secured warrants in

Vietnam, and propose some recommendations.
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Sau hon 20 nam hoat dong, thi truong ching khoan Viét Nam da tré thanh mot trong
nhitng thi truong chieng khoan c6 téc do tang truong nhanh trén thé gigi, thu hat sy quan
tAm rat 16n cua cac nha dau tu trong va ngoai nuéct. Viéc phat hanh chung quyén cé bao
dam ¢ ¥ nghia quan trong tao ra cong cu dau tu méi cho thi truong ching khoan, dong
thoi ciing 1a phuong thirc dé t chirc phat hanh tryc tiép huy dong, quan tri va hoach dinh
ngudn vén, ning cao nang lyuc tai chinh, thuc hién cac chién lugc kinh doanh va khic phuc
nhitng khé khan ma t6 chac phét hanh phai d6i mat trong qua trinh hoat dong. Bé dam bao
duogc tinh lién tuc va minh bach trong viéc lap phuong an va thuc hién phat hanh chung
quyén c6 bao dam, phép luat Viét Nam da quy dinh chi tiét vé tha tuc phéat hanh ching
quyén c6 bao dam nhu: quy dinh cu thé cac budc trong qué trinh phat hanh ching quyén
c6 bao dam, xac dinh rd chua thé c6 nghia vu xay dung va thyuc hién phét hanh ching quyén
c6 bao dam, co quan c6 tham quyén quan ly thuc hién. Theo d6, mdi khau trong quy trinh
phat hanh chang quyén c6 bao dam duoc phép luat quy dinh cu thé vé noi dung thuc hién,
didu kién va hd so yéu cau dé dam bao khong xay ra sai sot, 1am anh huong dén két qua
chung ciia mdi dot phat hanh ching quyén cé bao dam.

2. Thuc trang phap luat hién hanh vé thia tuc phat hanh chirng quyén c6 bao dam tai
Viét Nam
2.1. Hé so phdt hanh chiing quyén co bédo dam

Trong dot phat hanh ching quyén cé bao dam lan dau tién, t6 chic phat hanh chuan
bi hd so ding ky chao ban ching quyén theo quy dinh tai Khoan 4 Diéu 4 Thong tu sd
107/2016/TT-BTC ngay 29 thang 6 nim 2016 ctia Bo Tai chinh huéng dan chao ban va
giao dich chung quyén c6 bao dam (Théng tu s6 107/2016/TT-BTC) véi sé lwong mot bo
gbc gui tryc tiép hoic giri qua dudng buu dién kém theo tép thong tin dién tir dén Uy ban
Chung khoan Nha nudc, bao gom:

(i) Gidy dang ky chao ban chimg quyén theo Phu luc s6 01 ban hanh kém theo Thong
tw s6 107/2016/TT-BTC;

(ii) Bién ban hop va Nghi quyét Dai hoi dong cd dong hoic Hoi dong thanh vién
hoic Quyét dinh cta cha so hitu théng qua Diéu 1& cong ty, trong d6 co diéu khoan vé

quyén cta nguoi sé hiru ching quyén, dap ing quy dinh tai Thong tu sb 107/2016/TT-

1 Lé Anh, “Quy md von hoéa thi rmuong ching khoan Viégt Nam dat 3,9 triéu ty dong”,
http://baochinhphu.vn/Thi-truong/Quy-mo-von-hoa-thi-truong-chung-khoan-Viet-Nam-dat-39-trieu-ty-
dong/358840.vgp, 23/02/2024.
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BTC va quy dinh phap luit lién quan; thong qua chu treong chio ban chimg quyén va tong
gia trj ching quyén duogc phép chao ban hodc ty 1& gia tri chirmg quyén dugc phép chio ban
so v6i gid tri von kha dung cua cong ty; thong qua phuong an bao dam thanh toan va céac
nghia vu cua to chirc phat hanh dbi véi nguoi so hitu chimg quyén trong truong hop to
churc phat hanh bi mét kha nang thanh toan, hop nhat, sap nhap, giai thé, pha san;

(iii) Quyét dinh Hoi dong quan tri hodc Quyét dinh Hoi dong thanh vién hodc Quyét
dinh cua chu s6 hitu cong ty thong qua quyét dinh chao ban ching quyén. Quyét dinh nay
phai bao gdm céc thong tin chi tiét vé dot chao ban (loai ching quyén, kiéu ching quyén,
chting khoan co so, gia tri ciia dot chao ban, gia chao ban, s6 luong chimg quyén chao bao,
gia thyc hién (chi s thyc hién), thoi han cta ching quyén, ngay niém yét du kién va cac
théng tin khac co lién quan);

(iv) Céc quy trinh nghiép vu, quy trinh kiém soéat noi bo, quy trinh quén tri rui ro,
phuong an bao dam thanh toan cho ngudi sé hitu chimg quyén va phuong an phong ngira
ri ro v6i ndi dung theo mau do Uy ban Chimg khoan Nha nuéc ban hanh; mé ta hé théng
quén 1y rai ro trong hoat dong phat hanh chimg quyén;

(v) Ban céo bach theo miu tai Phu luc s6 02 ctia Thong tu s6 107/2016/TT-BTC; cac
tai liéu quang cao va thong tin gidi thiéu vé ching quyén (néu c6);

(vi) Hop ddng nguyén tic vé viéc tiép nhan tai san bao dam thanh toan ky véi ngan
hang luu ky hodc van ban cam két bao 1anh thanh toan ciia ngan hang luu ky.

Trudng hop t6 chiic phat hanh chao ban ching quyén c6 bao dam bd sung hoic cac
dot chao ban lan dau ddi véi san pham chang quyén c6 bao dam khac thi phéap luat hién
nay yéu cau céc hd so sau’:

(i) Gidy ding ky chao ban chuang quyén theo Phu luc s6 01 ban hanh kém theo Théng
tw s6 107/2016/TT-BTC;

(ii) Quyét dinh Hoi dong quan tri hodc Quyét dinh Hoi dong thanh vién hoiac Quyét
dinh cua chua s hitu cong ty thdng qua quyét dinh chao béan chang quyén. Quyét dinh nay
phai bao gdm cac théng tin chi tiét vé dot chao ban (loai ching quyén, kiéu chang quyén,
chung khoan co sé, gia tri caa dot chao ban, gia chao ban, sb luong chitng quyén chao ban,
gia thuc hién (chi sé thuc hién), thoi han caa chiang quyén, ngay niém yét du kién va cac

théng tin khac co lién quan);

2 Khoan 5 Biéu 4 Thong tu s6 107/2016/TT-BTC.
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(i) Ban cdo bach theo mau tai Phu luc s6 02 caa Théng tu s6 107/2016/TT-BTC; céc
tai liéu quang céo va thong tin gioi thiéu vé chiing quyén (néu co);

(iv) Céc tai liéu con lai quy dinh tai khoan 4 Diéu 4 Thong tu sé 107/2016/TT-BTC
néu c6 noi dung méi sira d6i, bo sung hoac thong tin lién quan mai phat sinh.

Tac gia nhan thiy ho so phat hanh ching quyén c6 bao dam dugc phép luat hién nay
quy dinh tuong ddi o rang, déy du, c6 tinh khoa hoc, ddm bao tinh cong khai, minh bach
dbi véi cac thong tin lién quan dén hoat dong phat hanh ching quyén ¢ bao dam. Cu thé:

Thi nhat, viéc quy dinh phéan biét giita hd so phat hanh 1an dau tién véi lan phat hanh
bd sung hoic cac dot chio ban lan dau dbi v6i san pham chimg quyén khac theo Thong tu
s6 107/2016/TT-BTC hién nay 1a hoan toan hop 1y. HO so yéu cau cho viéc phat hanh
chting quyén cé bao dam 1an dau tién cta td chirc phat hanh s& phirc tap hon va doi hoi tinh
chinh x4c cao. Trudng hop to chirc phat hanh phat hanh bd sung hodc thuc hién cac dot
chao ban 1an dau d6i v6i san pham ching quyén khac thi chi can cung cip mot sd hd so
nhit dinh va chi bo sung kém theo néu c6 ndi dung méi stra doi, bd sung hodc thong tin
lién quan phat sinh. Quy dinh nay vira dam bao tinh théng nhat trong hd so vira don gian
thu tuc hanh chinh trong hoat dong phat hanh chiing quyén c6 bao dam vi cac thong tin vé
t6 chirc phat hanh va cac dot phat hanh cia t6 chirc phat hanh déu dugc co quan Nha nude
Iuwu giit trén hé thong dién tir. Quy dinh nay gitp tiét kiém thoi gian, chi phi chuan bi ho so
cho t6 chuic phét hanh ciing nhu thuan loi cho Uy ban Chiig khoan Nha nudc trong viéc
kiém tra va tham dinh ho so phat hanh chang quyén c6 bao dam.

Thir hai, phap luat hién hanh quy dinh cu thé cc van ban mau, ho so mau nham dam
bao tinh théng nhit vé& mit hinh thirc va ndi dung khi t6 chirc phat hanh cung cip hd so
phét hanh chiing quyén cd bao dam. V& nguyén tic, day 1a cic mau chung do co quan Nha
nude c6 thim quyén ban hanh va to chirc phat hanh phai sir dung mau vin ban nay khi ndp
hd so xin cip gidy ching nhan chio ban chimg quyén. Trudng hop t6 chirc phat hanh st
dung khong ding miu yéu cau hoic dién thong tin khong day du, khdng chinh xac thi Uy
ban Ching khoan Nha nudc c¢6 nghia vu ra vin ban tir chdi va yéu cau, huéng dan to chirc
phat hanh bd sung hd so hop 18 theo quy dinh. ngoai ra, viéc quy dinh bat budc ap dung
van ban mau con gitp dam bao cho cong tac quan 1y cua Uy ban Chimg khoan Nha nudc,
phuc vu hoat dong cong khai thong tin cling nhu tranh vi¢c dua ra cac thong tin map mo vi

t6 chtrc phat hanh ludn c6 xu huéng dua cac théng tin ¢o loi cho minh, khong dua ra cac
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thong tin bt loi hodc dua thong tin khong day du, khong chinh xac 1am anh hudng dén nha
dau tu va thi truong ching khoan.

Thir ba, ndi dung thé hién trong hd so phat hanh chiing quyén c6 bao dam bao quéat
duoc hét cac van dé lién quan dén hoat dong phat hanh ching quyén cé bao dam. Piém
qua ndi dung vé hd so yéu cau cho hoat dong phat hanh ching quyén ¢ bao dam, thdng
qua tén goi ciing nhu di sdu vao ndi dung cac hd so, cac van dé Uy ban Ching khoan Nha
nude yéu cau to chirc phat hanh cung cip khi phat hanh ching quyén cé bao dam la kha
toan dién va bao quat tir ndi dung thong tin ching quyén, thong tin dot chao ban, cac quy
trinh nghiép vy, phuong 4n kém theo va mot s thong tin, tai liéu quan trong khac. Dé
chuan bj mot bd hd so xin cap gidy chimg nhan chao ban ching quyén thi té chic phat
hanh phai nghién ciru rat k vé quy trinh k¥ thut phat hanh ching quyén cé bao dam, tim
hiéu va nam 18 cac quy dinh phap luat vé phat hanh chiing quyén c6 bao dam, cong tac
chuan bi cho hoat dong phat hanh ching quyén c6 bao dam phai da hoan tit va sin sang
dua vao van hanh méi c6 thé cung cap cac thong tin chinh xac, dam bao tinh kha thi, phu
hop véi cac quy dinh phap lut hién hanh va diéu kién thyc té ciia to chirc phat hanh,

Thir tw, phap luat hién hanh cho phép to chirc phat hanh ty do quy dinh néi dung tai
mot sd vin ban/tai lidu khi phat hanh chang quyén cé bao dam trong khudn kho phap luat.
Theo d6, cac quy trinh nghiép vu (bao gdm quy trinh vé diang ky chao ban, dang ky luu ky,
niém yét, tao lap thi trudng, phong ngira riii ro, thyuc hién chimg quyén) va quy trinh kiém
soat ndi bo do to chirc phat hanh ty xay dung dam bao phu hop véi quy dinh phép luat va
dic diém hoat dong ciia Cong ty. Tuy nhién cac vin ban nay phai dam bao cac quy dinh
phap luat cho phép vé phat hanh chiing quyén c6 bao dam, phu hop voi hoat dong to chuc
phét hanh, dung véi Quyét dinh Hoi dong quan tri hodc Hoi dong thanh vién hodc Chu so
hitu cong ty théng qua quyét dinh chao ban chiing quyén cé bao dam va phai ¢6 sy thong
nhét véi noi dung céc van ban con lai khi diéu chinh cung mot van dé hoac c¢6 lién quan.
Quy dinh nay thé hién tinh doc 1ap, tu quyét cua td chirc phat hanh nham phéat huy kha
nang hoach dinh, quan tri ctia cac t6 chire phat hanh, tang tinh canh tranh gitta cac t6 chirc
phat hanh.

Tuy nhién, khi nghién ctu tong thé cac quy dinh phap luat hién nay vé hd so phat
hanh ching quyén c6 bao dam, tac gia nhan thay van ton tai mot sb bat cap can phai tiép

tuc bd sung, hoan thién. Cu thé, mau hop ddng chuyén nhuwong ching quyén cé bao dam
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hién nay chua duoc phap luat ghi nhan, cac bén ky két va thuc hién chuyén nhuong theo
hop dong tu do thoa thuan nén dan dén tinh trang khong dam bao vé quyén loi cho cac bén,
nhét 1a d6i voi nha dau tu. Pong thoi, tac gia nhan thiy mot sé hd so nhu diéu 1¢, bao cao
tai chinh, béo cdo ty 1¢ an toan tai chinh, hop ddng nguyén tic ky quy cua té chuc phat
hanh thuong khdng hoic it c6 sy thay ddi trong cac dot phat hanh chimng quyén c6 bao dam
trong cling mot nam nén phap luat can xem xét bd sung quy dinh céc hd so khong can nop
khi t6 chtrc phat hanh da thyc hién chao ban ching quyén cé bao dam trong nim dé han
ché thoi gian, chi phi cho to chuc phat hanh. bén canh d6, mau quy trinh nghiép vu nhu
quy trinh ding ky chao ban, dang ky luu ky, niém yét, tao 1ap thi trudng, phong ngua rai
ro, thuc hién ching quyén va quy trinh kiém soat ndi bd cua td chirc phat hanh hién nay
chua duge ban hanh cu thé dan dén viéce thuc hién cta td chie phat hanh khong théng nhét,
chua dam bao ndi dung va ciing gdy kho khin trong cong tac xét duyét hd so phat hanh
ching quyén c6 bao dam ciia Uy ban Chtng khoan Nha nudc. Ngoai ra, theo tac gia chir
ky ctia ngan hang Iuu ky tai phan cudi ciia ban cao bach chao ban chiing quyén c6 bao dam
1a khong can thiét vi ndi dung ban cdo bach la do td chirc phat hanh 14p va tu chiu trach
nhiém trudc phap luat.
2.2. Theoi gian gidgi quyét hé so phdt hanh chirng quyén co bao dam

Theo quy dinh tai khoan 8 Piéu 4 Théng tu sé 107/2016/TT-BTC, Uy ban Chung
khoan Nha nudc xem xét cip gidy chiing nhan chao ban chang quyén cho t6 chic phat
hanh déi véi dot chao ban chang quyén lan dau trong thoi han 20 ngay 1am viéc ké tir ngay
nhan duoc bd hd so hop 16. Poi véi dot chao ban chiing quyén b sung, Uy ban Ching
khoan Nha nudc xem xét cip gidy chiing nhan chao ban chang quyén cho t chic phat
hanh trong thoi han 10 ngay l1am viéc ké tir ngay nhan dwoc bd hd so hop 18. Truong hop tir
chéi cap, Uy ban Chimg khoan Nha nuéc phai tra 10i bang van ban va néu ré ly do. C6 thé
thdy, thoi gian giai quyét ho so phat hanh chiing quyén cé bao dam hién nay dugc phap
luat quy dinh cu thé, tuy nhién, thoi gian nay dwuoc danh gia 1 kha dai giy anh huong dén
ké hoach kinh doanh, giéi thiéu, chao béan chiing quyén c6 bao dam cua té chirc phat hanh.
Trong khi d6, Uy ban Chting khoan Nha nuéc khi nhian dugc céc hd so ban dau di co thoi
gian dai dé xem xét va diéu chinh dé huéng dan té chic phat hanh hoan thién hé so. Hon
thé, vi Uy ban Chimg khoan Nha nuéc chi tinh thoi gian dé cap gidy ching nhan chao béan

chang quyén tinh tir thoi diém nhan duoc day du hd so hop 18 nén trudng hop néu hd so bi
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y&u cau bd sung nhiéu lan thi thoi gian s& kéo dai rat 1au va anh huéng nghiém trong dén
hoat dong cua to chic phét hanh, 1am mat di nhiéu co hoi dé tim kiém nha dau tu, nhat 1a
dbi vai thi trudong chieng khoan Viét Nam 1a thi truong méi, can su nhanh chéng, chu dong
cua to chirc phét hanh.
2.3. Nghia vu thuec hign cong b thong tin

Hoat dong phat hanh chang quyén c6 bao dam gan lién véi nghia vu cong b thong
tin caa hai chu thé 12 Uy ban Chimg khoan Nha nuéc va té chac phéat hanh. Theo quy dinh
tai Khoan 9 Diéu 4 Thong tu s6 107/2016/TT-BTC, Uy ban Chimg khoan Nha nudc c6
trach nhiém cdng b thong tin vé viéc cap gidy chiing nhan chao ban ching quyén trén
trang dién tr cia minh trong vong 24 gio ké tir khi cip gidy chiing nhan chao ban chang
quyén cho t6 chuc phat hanh. Pong thoi, té chirc phat hanh ¢é nghia vu phai cong b ban
céo bach va ban théng béo phat hanh theo Phy luc s6 03 ban hanh kém theo Thong tu s6
107/2016/TT-BTC trén trang thong tin dién tir cua S& Giao dich chiing khoan va cua to
chuc phat hanh trong thoi han 03 ngay lam viéc ké tir ngay duoc Uy ban Chang khoan Nha
nudc cap gidy chang nhan chao ban chang quyén 2. Sau khi hoan thanh thu tuc céng b
ban c&o bach va ban théng bao phat hanh, té chirc phat hanh chieng quyén ¢ bao dam maéi
dugc phép chinh thizc chao ban chang quyén cé bao dam cho nha déu tu. t6 chic phat hanh
bang hoat dong cong b thdng tin c6 trach nhiém céng bd chi tiét cac thong tin vé gidy
chang nhan chao béan chung quyén dugc Uy ban Ching khoan Nha nudc cap thong qua
ban céo bach va ban thong béo phat hanh dé gidp nha dau tu niam rd hon vé thong tin
chang quyén c6 bao dam, dam bao thong tin dugc cong khai, tat ca cac cha thé déu co thé
tiép can. Do d6, quy dinh yéu cau vé cdng b thdng tin tai diéu khoan nay 1a hoan toan phu
hop.
2.4. Nghia vu thuc hién cac hogt déng bdo dam thanh toan cho ching quyén cé bdo
dam

Theo quy dinh tai Piéu 5 Thong tu s6 107/2016/TT-BTC trong thdi han 03 ngay lam
viée ké tir ngay duoc cdp gidy chimg nhan chio ban chimng quyén, to chirc phat hanh phai
tién hanh hoat dong bao dam thanh toan bang cach ky quy tai ngan hang luu ky véi gia tri
ky quy tdi thiéu 1a 50% gié tri dot chao ban hodc c6 vin ban xac nhan bao lanh thanh toan

ctia ngan hang luu ky. Tai san bao dam thanh toan & ddy c6 thé gdm: tién hodc ching chi

3 Xem thém khoan 11 Biéu 4 Thong tu s 107/2016/TT-BTC.
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tién guri hodc bao lanh thanh toan ctia ngan hang lwu ky. Tai san bao dam thanh toan 1a tién
hodc chimg chi tién giri phai dugc kY quy tai ngan hang luu ky trong subt thoi gian c6 hiéu
luc cua ching quyén va duy tri t6i thiéu 12 50% gia tri ching quyén da phat hanh, khong
tinh s6 chimg quyén di hiy niém yét. Tai san nay khong dugc dung dé cam cb, thé chép,
1am tai san dam bao cho cac khoan vay hodc cac nghia vy tai chinh khac cta t6 chirc phat
hanh hay cua bat cir bén thir ba khéc.

Viéc quy dinh phép luat vé nghia vu thuc hién cac hoat dong bao dam thanh toan cho
chting quyén cé bao dam trong quy trinh phét hanh chiing quyén cé bao dam cua té chic
phat hanh 1a quy dinh rat can thiét va phl hop voi tinh hinh thuc té. hoat dong phét hanh
chuing quyén c6 bao dam 1a mét hoat dong tai chinh phic tap nén dit ra yéu cau phép luat
phai c¢6 nghia vu bao vé cho nha dau tu ciing nhu dam bao dwoc kha ning van hanh hiéu
qua ching quyén c6 bao dam, tranh cac rai ro vé kinh té, phap ly l1am anh husng chung
dén to chac phat hanh va thi truong chiang khoan. Trén co s& do, phap luat hién hanh quy
dinh rét cu thé vé& noi dung thuc hién cac hoat dong bao dam thanh toan: lya chon hinh
thire, yéu cau thyc hién, thoi han, quy trinh thyc hién ciing nhu két qua thuc hién. Muc
dich cua viéc ky quy ndy nham phong ngira rui ro, dam bao thanh toan, tao sy tin tudng
cho nha dau tu cling nhu dam bao cho sy 6n dinh cia t6 chuc phét hanh, thi truong ching
khoan.

Theo tac gia, vai tinh hinh Viét Nam hién nay, mic ky quy khi phat hanh ching
quyén c6 bao dam theo quy dinh Ia phd hop, tuy nhién, méc ky quy kha cao nay ciing tao
ra cc ganh nang tai chinh cho cac té chirc phéat hanh, anh huong 16n dén sy phat trién cua
thi truong ching quyén c6 bao dam Viét Nam. Vi vay, trong tuong lai phap lut can xem
xét giam dan marc ky quy va hudng dén viéc loai bo diéu kién ky quy theo thdng Ié qudc té
dé giam bét ganh nang tai chinh va khuyén khich céac thi truong ching khoan ting cuong
phat hanh ching quyén c6 bao dam, phét huy tinh tu cha, tu chiu trach nhiém ciing nhu vai
tro giam sét ctia co quan quan ly.

3. Mt s6 khuyén nghi hoan thién phap luit vé thii tuc phat hanh chimg quyén cé bao
dam tai Viét Nam

Nghién ciru cac quy dinh phap luat vé thu tuc phat hanh chiing quyén c6 bao dam két
hop voi két qua phat hanh ching quyén cd bao dam trén thyc té, tic gia nhan thiy phap
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luat nén stra d6i, bd sung cac ndi dung dudi day dé hoan thién hanh lang phap 1y vé tha tuc
phat hanh chiing quyén c6 bao dam:

Thi nhat, hoan thién cac quy dinh phap luat vé hd so phat hanh ching quyén c6 bao
dam.

Mot 13, phap luat can bd sung quy dinh vé cac mau hop ddng chuyén nhuong gitra to
chtrc phat hanh va nha dau tu, gitra cc nha dau tu véi nhau nham dam bao can bang quyén
va nghia vy ciia nha du tu va té chic phat hanh trong qué trinh chuyén nhuong ching
quyén c6 bao dam, dam bao khong c6 su thay ddi quyén va nghia vu cta té chirc phat hanh
va nha dau tu khi co sy thay doi chii s& hiru ching quyén c6 bao dam. Theo d6, Khoan 4
Diéu 4 Thong tu s6 107/2016/TT-BTC can bd sung quy dinh nhu sau:

“Piéu 4. Ho so, thii tuc ding ky chao ban chirng quyén

4. Ho so ddang ky chao ban chimg quyén bao gom:

f) Mdu hgp dong chuyén nhwong mau giira té chite phdt hanh va nha dau tw, mau
hop dong chuyén nhwong giita cac nha dau tie.”

Hai 13, Uy ban Ching khoan Nha nudc nén xem xét quy dinh vé cac ho so khong can
nop khi té chirc phat hanh d thuc hién chao ban ching quyén c6 bao ¢am trong nam. theo
d6, cac hd so nhu diéu 1¢, bao céo tai chinh, béo céo ty Ié an toan tai chinh, hop dong
nguyén tic ky quy thuong khdng hoic it ¢d sy thay do6i trong cac dot phat hanh chang
quyén c6 bao dam trong cing mot nam. Vi vay, truong hop khong co su thay déi trong tat
ca cac dot phat hanh chiing quyén c6 bao dam trong cling mot nam nhung t6 chuc phat
hanh van phai nop cac loai ho so nay 1am tha tuc thém nhiéu hd so va ton kém kinh phi.
Bén canh do, chang chi hanh nghé c& nhan tai bo phan quan ly rai ro yéu cau phai sao y
chang thyc trong hd so dang ky chao ban 1a khong can thiét vi danh sach va chang chi nay
do Uy ban Chimg khoan Nha nuéc cap va quan Iy.

Ba 13, phép luat cling can bo sung cac mau quy trinh nghiép vu, quy trinh kiém soat
ndi bd cua to chirc phat hanh trong phu luc ban hanh kém theo Quyét dinh sé 72/QD-
UBCK ngay 18 thang 01 ndm 2018 cua Chu tich Uy ban Chimg khoan Nha nudc vé viéc
ban hanh Quy ché hudng dan chao béan va phong ngira rii ro chiang quyén cé bao dam. Bén
canh cac mau quy trinh quan trj rii ro ctia t6 chirc phéat hanh chiing quyén c6 bao dam, mau
phuong an bao dam thanh toan cho ngudi s¢ hitu ching quyén va phuong an phong ngira

rai ro cho ching quyén di duge quy dinh, viéc bd sung cac miu quy trinh nghiép vy, quy
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trinh kiém soat noi bo cua td chirc phat hanh nham dam bao tinh théng nhét trong noi dung
va dé dang cho co quan Nha nudc trong cong tac xét duyét cip gidy chimg nhan chio ban
chimg quyén. Dong thoi, phan chit ky cta ngan hang luu ky tai Ban cao bach theo yéu cau
hién nay 1a khong can thiét vi ban cdo bach 13 vin ban do t6 chirc phat hanh lap va chiu
trach nhiém vé toan bd ndi dung nén viée yéu cau chir ky ctua ngan hang luu ky 1a chua phu
hop. Do do, can xem xét boé noi dung nay dé ban céo bach dam bao ding ban chét, noi
dung phan anh.

Tha hai, can rGt ngan thoi gian xt 1y hd so dang ky chao ban chiing quyén caa Uy
ban Chtmg khoan Nha nudc tai khoan 8 Diéu 4 Thong tu s6 107/2016/TT-BTC. Theo dé,
thoi gian xur 1y hd so cua Uy ban Chimg khoan Nha nuéc can giam xudng con 12 ngay lam
viéc ké tir ngay nhan duoc bd hd so hop 18 dbi voi ching quyén c6 bao dam chao ban lan
dau va 05 ngay lam viéc ké tir ngdy nhan duoc bo hd so hop 18 trong truong hop dot chao
ban ching quyén bd sung nham hd trg t6 chirc phat hanh, thic diy nhanh hoat dong cua
Uy ban Chiing khoan Nha nuéc va ciing phit hop véi tinh hinh thyc té, cu thé:

“Piéu 4. Ho so, thi tuc ding ky chao ban chirng quyén

8. Poi véi dot chao ban chimg quyén lan dau, trong thoi han 12 ngay lam viéc ké tir
ngay nhdn dwoc bé hé so hop 1é theo quy dinh tai khodn 4, khoan 5 Piéu nay, Uy ban
Chirng khodn Nha nuée xem xét cdp gidy chimg nhdn chdo ban chitng quyén cho té chirc
phat hanh. Truwong hop tir choi, Uy ban Chiing khodn Nha nwGe phdi trd 107 bang vin ban
va néu ro ly do.

Poi véi dot chao ban chirg quyén bé sung, trong thoi han 05 ngay lam viéc ké tir
ngdy nhdn dwege bé ho so hop 1é theo quy dinh tai khodn 5 Piéu nay, Uy ban Chirng khodn
Nha nwée xem xét cdp gidy chitng nhdn chao ban chirng quyén cho té chirc phdt hanh.
Truwong hop tir choi, Uy ban Chitng khodn Nha nudc phdi tra 16i bang van ban va néu ré 1y
do.”

Thir ba, phap luat can giam muc ky quy cho t6 chirc phat hanh khi phat hanh chuang
quyén c6 bao dam. Tham khao phap luat Hong Kéng, HKEx dwa ra cac quy dinh t6 chuc
phat hanh khéng can ky quy trong cac truong hop cu thé: (1) Gia tri tai san rong tir 2 ty
HKD trg 18n & thoi diém cong bé méi nhat va da duoc kiém toan, dong thoi phai duy tri
gia trj tai san rong tdi thiéu 1a 2 ty HKD va phai c6 thong béo ngay khi gia trj tai san rong

giam xudng dudi mic quy dinh; (2) C6 muc xép hang tin nhiém nam trong 3 muc cao nhit
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clia co quan xép hang tin nhiém dwoc céng nhan bai So giao dich chiing khoén; (3) Chiu
su diéu tiét cia Co quan Tién té Hong Koéng, hodc cac quy dinh cua nudc ngoai dugc
HKEx chap thun... Cac to chic phéat hanh phai 1a té chirc niém yét tai cac So giao dich
chung khoan truée khi dua chang quyén c6 bao dam 1én niém yét trén So giao dich chang
khoan*. Trén co s& tham khao quy dinh phép luat nudc ngoai vé ky quy bao dam phét hanh
chting quyén c6 bao dam, phép luat Viét Nam can giam dan mac Ky quy ndy va huéng dén
viéc quy dinh cu thé cac truong hop té chiic phat hanh khdng can phai ky quy khi phat
hanh chang quyén c6 bao dam. Viéc giam muc ky quy va hudng dén loai bo yéu cau ky
quy c6 y nghia quan trong ddi véi to chizc phat hanh, thuc day hoat dong phat hanh ching
quyén cd bao dam phét trién, tuy nhién van dé nay can phai dugc nghién ctu ky ludng
tranh tinh trang t6 chic phét hanh lam dung sy mé rong cua phap luat dé thao ting va gay
anh huéng xau dén thi trudng chieng khoan.
4. Két lun

Nghién ctiu phap luat vé thu tuc phat hanh ching quyén cé bao dam tai Viét Nam c6
y nghia quan trong ddi véi sy phét trién lau dai va bén vitng cia ching quyén cé bao dam
ndi riéng va thi trudng chimng khoan noi chung. Van dé dam bao an toan hanh lang phap ly
s& gilp viéc phat hanh chiing quyén c6 bao dam duogc thuc hién mot cach hiéu qua, gidp
c4c to chirc phat hanh, nha dau tu cling nhu cac chi thé lién quan khéac an tdm khi tham gia
giao dich. Pong thoi viéc nghién ctiru va hoan thién phép luat vé tha tuc phat hanh chang
quyén c6 bao dam ciing 1a cin ctr quan trong dé mé rong phat trién quy mé ching quyén
c6 bao dam, 1 ban dap dé ra doi va phat trién cac loai san pham phai sinh khac trong twong

lai.
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