TRUONG PAI HQC LUAT, PAI HQC HUE

CHU THE CHIU TRACH NHIEM BOI THUONG THIET HAI DO SAN PHAM CO
KHUYET TAT GAY RA CHO NGUOIl TIEU DUNG

Tom tdt:

B6i canh hoi nhap kinh té toan cau,
mé rong tu do hoa thuong mai da thic day
manh mé viéc ky két cac Hiép dinh thuong
mai tu do (Free Trade Agreement, viét tit
FTA) trén khap thé gidi, trong d6 c6 Viét
Nam. Tur d6, mé ra nhiéu co hoi va thach
thirc cho doanh nghiép Viét Nam trong san
Xuat san pham, canh tranh véi thi trudng noi
dia va nudc ngoai, diéu nay dian dén san
pham luu thong trén thi trudng cd nguy co
tiém an nhiing khuyét tat gay thiét hai cho
nguoi tiéu dung. Vi vay, viéc nghién ctu
chu thé chiu trach nhiém boi thuong thiét
hai do san pham c6 khuyét tat gay ra cho
ngudi tiéu ding 1a thuc su can thiét. Bai
viét phan tich nhimg quy dinh cua phap luat
Viét Nam hién hanh va Luat Bao vé quyén
loi nguoi tiéu dung nam 2023 vé chu thé
chiu trach nhiém boi thuong thiét hai do san
pham c6 khuyét tat giy ra cho nguoi tiéu

dung, dong thoi tim hiéu phép luat nudc
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Abstract:

Global economic integration and the
expansion of trade liberalization have
significantly promoted the signing of Free
Trade (FTAs)  worldwide,

including in Vietnam. This development

Agreements

presents numerous opportunities  and
challenges for Vietnamese businesses in
manufacturing products and competing in
and markets.

both  domestic foreign

Consequently, there is an increased
likelihood of defective and potentially
harmful products entering the market.
Therefore, it is crucial to investigate which
entities are responsible for compensating
consumers for damages caused by defective
This the

provisions of current Vietnamese law and

products. article  analyzes
the 2023 Law on Consumer Protection
concerning the liability for such damages.
Additionally, it explores foreign laws to

facilitate a comparative analysis and draw
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ngodi, tir d6 dbi sanh, rdt ra kinh nghiém insights that could enhance Vietnamese

hoan thién phap luat Viét Nam. legislation.
T khoa: Keywords:
Ngudi tiéu dung, chu thé, trach Consumer, subject, responsibility,

nhiém, bdi thuong thiét hai, san phdm compensate damages, defective product
khuyét tat

1. Pat van dé

Trong ché dinh bdi thudng thiét hai do san pham c6 khuyét tat gay ra cho ngudi tiéu
dung, sau khi xac dinh cin ctr phét sinh trach nhiém boi thuong thiét hai thi chu thé chiu
trach nhiém boi thuong thiét hai 1a mot trong nhitng noi dung quan trong dugc nguoi tiéu
dung ciing nhu t6 chuc, c& nhan kinh doanh san pham dic biét quan tam. Bai I8, khi san
pham c6 khuyét tat gay ra thiét hai vé tinh mang, sic khoé, tai san cua ngudi tiéu ding thi
quyén va loi ich chinh dang cta nguoi tiéu ding bi thiét hai can thiét duoc bao vé. Tuy
nhién, phép luat vé& bao vé quyén loi nguoi tiéu ding (sau day goi tat A BVQLNTD) hién
nay van ton tai nhitng bat cap, dan dén quyén va loi ich caa nguoi tiéu dung bi thiét hai
chua dugce dam bao.
2. Khéi quat vé chii thé chiu trach nhiém béi thwong thiét hai do san pham c6 khuyét
tat giy ra cho ngwoi tiéu dung
2.1. Khai niém va ddc diém ciia cha thé chiu trach nhiém boi thirong thiét hgi
2.1.1. Khdi niém chii thé chiu tréch nhiém boi thuong thiét hai do san pham cé khuyét tdt gy ra

Trong mbi quan hé bdi thuong thiét hai do san pham c6 khuyét tat giy ra cho nguoi
tiéu dung, chu thé bao gdm chu thé c6 quyén (chu thé duoc bdi thuong) va chi thé co
nghia vu (chii thé ¢d chiu trach nhiém bdi thuong), dong thoi quyén va nghia vy cia cac
chu thé c6 tinh chat twong xtmg va d6i 1ap nhau. Theo d6, khi phat sinh tranh chap yéu cau
bdi thuong thiét hai do san pham c6 khuyét tat gay ra thi chi thé c6 nghia vu phai cé trach
nhiém bu dap, khdi phuc cac ton thit vé vat chat va tinh than cho ngudi tiéu dung bj thiét
hai. Trach nhiém bdi thuong thiét hai cua chu thé nay khdng dua trén yéu té 151, diéu nay
c6 nghia du khong biét, khdng co 15i trong viéc phat sinh khuyét tat (trir truong hop mién
trach nhiém bdi thuong thiét hai) va khong c6 hanh vi xam pham dén stc khoé, tinh mang,

tai san ciia ngudi tiéu dung thi ho ciing phai chiu trach nhiém boi thuong.
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B6 luat Dan su nim 2015 ghi nhan hai loai chu thé chiu trach nhiém bdi thudng do vi
pham quyén loi cua nguoi tiéu ding ndi chung 1a ca nhan va phap nhan trong san xuit,
kinh doanh hang héa, dich vy, trong khi d6 cac chu thé khac trong quan hé phap luat dan
su nhu t6 hop tac, ho gia dinh hodc td chirc khac khong cé tu cach phap nhan thi phai hoat
dong théng qua dai dién theo uy quyén. Noi cach khéac, Bo luat Dan sy nim 2015 chi ghi
nhan té chire ¢6 tu cach phap nhan 1a cha thé chiu trach nhiém bdi thuong. Mat khac, Luat
BVQLNTD nim 2023 tai Biéu 34 quy dinh ddi véi trach nhiém bdi thuong thiét hai do san
pham c6 khuyét tat gay ra, thi “t chirc, c4 nhan kinh doanh” 1a chu thé chiu trach nhiém
bdi thuong trong truong hop san pham do minh cung cap gay thiét hai dén tinh mang, stc
kho¢, tai san ciia ngudi tiéu dung, diéu nay trudc ddy duoc quy dinh tai Pidu 23 Luat
BVQLNTD nim 2010. Theo dé, t6 chirc, c& nhan kinh doanh dugc dinh nghia 1a t6 chuc,
ca nhan thyc hién lién tuc mot, mot s6 hoac tat ca cac cong doan cua qué trinh tir dau tu,
san xuat dén tiéu thy san pham, hang hda hoic cung cap dich vy trén thi trudng nham muc
dich sinh lgi, bao gém: a) Thuong nhéan theo quy dinh ctia Luat Thuong mai?; b) Ca nhan
hoat dong thwong mai doc lap, thuong xuyén, khong phai ding ky kinh doanh®. Nhu vay,
phép luat BVQLNTD quy dinh vé pham vi ciia chi thé rong hon phap luat dan sy, theo do,
bao gém cé nhan, t6 chirc kinh doanh c6 tu cach phap nhan va t6 chiic kinh doanh khdng
c6 tu cach phéap nhan.

Tir nhitng phan tich trén, chu thé chiu trach nhiém boi thuong thiét hai do san pham
c6 khuyét tat gay ra duoc hiéu la ca nhan, to chic kinh doanh san pham c6 trach nhiém
khic phuc, bu dip cho nguoi tiéu dung bi thiét hai vé tinh mang, sic khoé va tai san do san
pham ma cé nhan, t6 chirc kinh doanh dé cung cap.

2.1.2. Pdc diém cua chu thé chiu trach nhiém boi thurong thiét hai do san pham c6 khuyét
tat gay ra

Thet nhat, chi thé chiu trach nhiém boi thudng thiét hai 1 cha thé c6 méi lién hé truc
tiép hozc khdng c6 méi lién hé truc tiép véi nguoi tieu ding. Do co thé 1a bat ki chi thé

nao tham gia vao chudi qua trinh tir san xuat dén tiéu thu san pham cua nguoi tiéu dung,

1 piéu 608 B luat Dan sy nam 2015.

2 Khoan 1 Diéu 6 Luat Thuong mai nim 2005 quy dinh: “Thurong nhdn bao gom té chitc kinh té duroc thanh
Idp hop phép, ca nhan hoat dong thirong mai mot cach doc lap, thuong xuyén va cé dang ky kinh doanh”.

3 Khoan 2 Piéu 3 Luat BVQLNTD niam 2023.
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chang han nhu ngudi ban hang hoic nguoi phan phéi trung gian. Chinh diéu nay da tao nén
mot co ché bao vé nguoi tiéu ding bi thiét hai mot cach ti wu nhat.

Thet hai, chi thé chiu trach nhiém boi thuong thiét hai phai c6 nghia vu chitng minh
13i. Phap luat BVQLNTD di loai trir yéu t6 16i ciing nhu nghia vu chirng minh 13i caa
ngudi tidu dang. Thay vao do6 1a dat trach nhiém phép Iy nghiém ngat ddi véi to chic, ca
nhan kinh doanh, budc chua thé nay phai c6 trach nhiém chiing minh rang san pham ho dua
ra thi truong khong cd 15i gay ra thiét hai.

2.2. Khéi niégm sdn phdm c6 khuyét tgt

Dudi goc d6 phap ly vé trach nhiém san pham thi san pham cé khuyét tat duoc hiéu
theo nhiéu cach hiéu khac nhau, tuy thudc vao quy dinh phap luat cua tirng qudc gia. Theo
phap luat Viét Nam, Luat BVQLNTD niam 2023 dé cap dén thuat ngir “san pham, hang hoa
c6 khuyét tat™, tuy nhién khong dua ra dinh nghia vé san pham va hang héa. Trong khi do,
“san pham” 1a thuat ngit ¢4 pham vi noi ham rong hon thuat ngir “hang héa”, bao gém
hang hda hiru hinh va hang hda vo hinh. Tir d6, cho thay ndi ham cua thuat ngir “san pham,
hang hoa c6 khuyét tat” khong xac dinh rd rang, vo hinh trung gdy mo hd cho ngudi tiéu
dung khi xac dinh pham vi cua bdi thuong thiét hai. Trong pham vi nghién ctu, tac gia
khai thac noi dung dudi noi ham cua thuat ngir “san pham c6 khuyét tat”.

Pé mot san pham duoc xem la co khuyét tat, san pham d6 phai 1a: (i) San pham
khong dam bao sy an toan can thiét cho nguoi tiéu dung va (i) cd thiét hai xay ra, anh
huong dén tinh mang, suc khoe, tai san ciia nguoi tidu ding. Theo d6, khuyét tat cia san
pham 12 13i cta san pham di co trudce hoic ké ca khi dang luu thdng trén thi truong, ké ca
mot san pham duoc san xuat theo ding tiéu chuan hoic quy chuan ki thuat hién hanh
nhung chua phat hién ra khuyét tat tai thoi diém san pham duoc cung cip cho nguoi tiéu

dung. Theo quy dinh phap luat hién hanh, san pham c6 khuyét tat trong ba trudng hop sau:

4 Khoan 4 Piéu 3 Luat BVQLNTD nim 2023 quy dinh: “San phdm, hang héa c6 khuyét tdt 1a san pham,
hang hoa khong bao ddm an toan cho nguwoi tiéu dung, c6 kha ndng gay thiét hai cho tinh mang, sic khoe, tai
san cua nguwoi tieu ding, ké cd trirong hop hang héa dé dwoc san xudt theo diing tiéu chuan hodc quy chudn
kp thudt hién hanh nhwng chwa phdt hién diroc khuyét tdt tai thoi diém san phdam, hang héa dwoc cung cap
cho ngwoi tiéu dung, mac du san phdm, hang héa @6 dwoc san xudt theo ding tiéu chudn, quy chudn ki thugt
hién hanh, bao gom:

a) San pham, hang hda san xudt hang loat ¢6 khuyét tat phét sinh tir thiét ké ky thudt;

b) San phdm, hang héa don Ié c6 khuyét tdt phét sinh tir quéa trinh san xudt, ché bién, vdn chuyén, leu giit va
s dyng;

¢) San pham, hang héa tiém dn nguy co gdy mat an todn trong qua trinh siz dung nhung khéng c¢é hwdéng dan,
canh bdo day di cho nguoi tiéu dung.”
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Thet nhdt, san pham san xuat hang loat (mass production) c6 khuyét tat phét sinh tur
thiét ké k¥ thuat, tac 12 san xuat s6 luong 16n céc san pham twong tu trong cac dong chay
lién tuc trén day chuyén san xuét. Bong thoi, 16i cua san pham dugc phat sinh tir thiét ké
k§ thuat, “khi san phiam duoc san xuét theo ding thiét ké, nhung ban than san pham c6
nhitng dau hiéu c6 thé gay nguy hiém bat hop Iy cho ngudi sir dung theo cach thirc théng

5 va khuyét tat caa san pham da phat sinh tir truéc khi san pham duoc dua vao luu

thuong
thong, dén tay nguoi tiéu dung st dung.

Thi# hai, san phdm don 1¢ c6 khuyét tat phat sinh tir qua trinh san xudt, ché bién, van
chuyén, luu giir va str dung. Theo do6, trong qua trinh san xuét, nha san xuat da khong tuan
thu dung thiét ké k¥ thuat hodc quy chuin k¥ thuat hién hanh. Chrfmg han, nguyén vat li¢u
san xuat khong dam bao tiéu chuan an toan stc khoe ngudi tidu ding. Vi qué trinh ché
bién, van chuyén va luu gii thi khuyét tat phat sinh khi nha san xuét, don vi van chuyén va
luu giit khong ap dung ding quy trinh ché bién, van chuyén va bao quan san pham dan dén
san pham xay ra 15i.

Thir ba, san pham tiém an nguy co gdy mat an toan trong qua trinh st dung nhung
khong c6 huéng dan, canh bao ddy da cho nguoi tiéu dung. Bat ki san pham nao cling déu
mang nhitng dic tinh riéng biét, trong d6 c6 nhitng dac tinh cé thé gay nguy hiém néu sir
dung khong dung, khong c6 su hudng dan hodc canh béo tir phia nha san xuat, nha phan
phdi va nguoi ban hang; du rang trudc dé san pham khong ton tai bat ky khuyét tat nao
trong qué trinh thiét ké, san xuat, ché bién, van chuyén va luu gitr. Hon nita, “viéc canh
bao cac nguy hiém c6 kha niang xay ra trong qué trinh tiéu dung san pham cé thé duoc thuc
hién bang nhiéu hinh thtc, nhung phai thé hién duoc nhitng yéu tb tiém an trong san pham
dé n6 khdng gay ra cac thiét hai vo Iy cho ngudi tiéu dung khi duoc sir dung theo cach thic
va trong nhimng diéu kién thong thuong™®

C6 thé thay, Luat BVQLNTD nam 2023 d3 c6 su thay doi vé mat thuat ngit va cach
din dat vé san pham cd khuyét tat, tuy nhién noi ham va y nghia cua khai niém van mang
tinh ké thira Luat BVQLNTD nam 2010. Bén canh d6, Ludt BVQLNTD niam 2023 di b

sung nodi dung san pham cé khuyét tat phat sinh trong qua trinh “siz dung”, diéu nay cho

5 L& Hong Hanh (2013), Ché dinh Tréach nhi¢m san pham trong phap lugt Viét Nam (Sach chuyén khao), Nxb
Chinh tri Qudc gia Su that, tr. 18.

6 Nguyén Tlen Hung (2019), San pham c6 khuyét tit va co sé xdc dinh san pham c6 khuyét tat theo phap lugt
ciia mét so quac gia trén thé gidi, Tap chi Khoa hoc xa hoi Viét Nam, s6 3, tr. 9.
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thiy Luat BVQLNTD niam 2023 c6 xu hudng bao vé tdi da quyén loi ctia ngudi tiéu dung,
boi 18 quyén doi hoi san pham trong qua trinh st dung phai dugc dam bao an toan cua
ngudi tidu dung 13 hoan toan chinh déng va can thiét ghi nhan.

3. Quy dinh vé chii thé chiu trach nhiém béi thwong thiét hai do san pham c6 khuyét
tat giy ra cho nguoi tiéu dung

Diéu 34 Luat BVQLNTD niam 2023 quy dinh: “Té chic, ca nhan kinh doanh c6
trach nhiém béi thurong thiét hai trong trirong hop san phdam, hang héa cd khuyét tdt do
minh cung cap gay thiét hai...”. Theo d6, tai khoan 2 Diéu nay liét ké cac chu thé, bao
gom: “a) Té chirc, ca nhan san xudt san pham, hang héa; b) Té chic, ca nhan nhap khdu
san pham, hang héa; c) Té chic, c& nhan gan tén thiong mai 1én san pham, hang hoéa
hogc sir dung nhan hiéu, chi ddn thircong mai cho phép nhdn biét dé la t6 chire, ca nhan
san xuat, nhdp khdu san pham, hang hoéa; d) Té chirc, ca nhan thuc hién hoat déng trung
gian thiwong mai doi véi san pham, hang héa; d) Té chirc, ca nhan truc tiép cung cdp sdn
pham, hang hoéa cho nguoi tiéu ding; e) Té chitc, ca nhan khac chju trach nhiém vé san
pham, hang héa theo quy dinh khac cia phap lugt co lién quan.”.

C6 thé thay, phap luat BVQLNTD di quy dinh chii thé chiu trach nhiém bdi thuong
xuyén sudt chudi cung Gmg san pham tir giai doan san xuat dén giai doan phan phdi san
pham trén thi trudng, tiéu thu san pham cua nguoi tiéu dung. Chu thé d6 ¢ thé c6 méi lién
hé truc tiép hodc khong c6 mdi lién hé tryc tiép véi ngudi tiéu dung’. Didu dac biét, phap
ludt da khong loai trir trach nhiém ctia chii thé 12 nguoi nhap khau, ngudi ban hang trong
khi mot san pham c6 khuyét tat hay khong phan 16n thong thudng phy thude vao khau san
xuat. Boi 18, trong qua trinh phan phdi san phdm van c6 thé xay ra nhimg rui ro dan dén
san pham xuat hién khuyét tat, néu ca nhan, to chirc phan phdi, tryc tiép ban san pham
khong tuan thu nhitng quy dinh, quy trinh van chuyén, bao quan va luu giit. Vi du, san
pham 1a sita chua dugc nha san xuat ché bién theo mot quy trinh nghiém ngit, dam bao vé
sinh an toan thuc pham, bao quan ¢ nhiét do thich hop, luu trit dung quy chuan nhung nha
phan phéi, dai 1y hodc ngudi truc tiép ban hang lai khong tuan thi quy dinh vé van chuyén,

diéu kién bao quin din dén san pham bi hur hong.

" Nguyén Thi Van Anh (2014), Gido trinh Ludt bdo vé quyén lgi nguoi tiéu dung (Tai ban lan thi 2 ¢6 sira
doi), Nxb Cdng an nhan dan, tr. 134.



TRUONG PAI HQC LUAT, PAI HQC HUE

Nguoc lai, to chirc, ca nhan san xudt san phdm hoan toan chiu trach nhiém boi
thuong do san pham c6 khuyét tat gdy ra du san pham dang & giai doan nao trén thi truong,
boi 18, day 1a chu thé truc tiép tu san xudt hodc tham gia vao qua trinh ché bién, san xuit
tao ra san pham. Mit khéc, truong hop ngudi tiéu dung khong xac dinh duoc td chirc, ca
nhan san xuét; nhap khau; gin tén thuong mai 1én san pham, hang héa hodc sir dung nhin
hiéu, chi dan thuong mai cho phép nhan biét d6 1a td chuc, ca nhan san xuit, nhap khéu san
pham, hang hoa;... quy dinh tai khoan 2 Diéu 34 Luat BVQLNTD nim 2023 thi trach
nhiém bdi thudng thiét hai luc nay thudc vé t6 chirc, ca nhén truc tiép cung cip san phdm
cho ngudi tiéu dung, trir truong hop phap luat co quy dinh khac®. Quy dinh nay cho thay
trach nhiém bdi thuong thiét hai do san phém co khuyét tat gy ra dugc 4p dung ddi véi
chu thé 1a t6 chuc, c4 nhan san xuit, nhap khéu,...san phém trudc khi &p dung ddi vai to
chtic, ca nhén truc tiép cung cdp san pham c6 khuyét tat (chang han nhu ngudi ban hang).
Diéu nay khong nhiing tao diéu kién cho quyén loi clia nguoi tiéu dung khi bi xAm pham
duoc bao vé mot cach nhanh chong, hi¢u qua ma con nang cao trach nhi€m cua cac chu thé
kinh doanh san pham. Hon nita, hién nay xu hudng ngudi tiéu dung lua chon mua hang
truc tuyén thdng qua c4c san thuong mai dién tir hoic mang xa hoi dang chiém wu thé. Tur
d6, dan dén khong it san pham c6 khuyét tat dugc cung cAp boi nha san xuit, nha phan
phéi khong thyc su ton tai trén thi truong nham muc dich lra dao nguoi tiéu dung.

Nhin chung, theo quy dinh cia Luat BVQLNTD nam 2023 thi nguoi tiéu dung cé
quyén yéu cau bat ky c4 nhan hodc t chirc lién quan phai ¢6 trach nhiém boi thudng thiét
hai cho minh khi san pham xay ra khuyét tat. Diéu nay duogc thé hién r6 rang hon khi Luat
BVOQLNTD nam 2023 bd sung mot s6 chu thé, bao g@)m: (1) T chirc, ca nhan thuc hién
hoat dong trung gian thuong mai ddi v6i san pham, hang hoéa. Theo d6, chi thé 1a t6 chic,
c4 nhan thuc hién hoat dong trung gian thwong mai®, bén trung gian (bén dai dién, bén moi
gid1, bén nhan uy thac, bén dai ly) theo Luat Thuong mai hi¢n hanh thi phai la thuong
nhan, hodc ddi véi tiy thac mua ban hang héa con ¢ thém diéu kién phai 1a thuong nhan

kinh doanh mit hang pht hop véi hang hoa duoc ay thac®. (i) T6 chirc, ca nhan khéc chiu

8 Khoan 3 Piéu 34 Luat BVQLNTD nam 2023.

9 Khoan 11 Diéu 3 Luat Thuong mai ndm 2005 quy dinh: “Cac hoat dong trung gian thuong mai la hogat
dong cua thwong nhan dé thuc hién céc giao dich thirong mai cho mét hogc mét sé thwong nhdn dwoc Xac
dinh, bao gom hoat dong dai dién cho thuwong nhdn, méi gioi thuong mai, vy thac mua ban hang héa va dai
Iy thuong mai”.

10 piéu 156 Luat Thuong mai nam 2005.
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trach nhiém vé san pham, hang hoa theo quy dinh khac cta phap luét ¢ lién quan. Co thé
khéng dinh, san phém duoc san xuit va dua vao thi truong, dé dén duoc nguoi tiéu dung
thi san pham d6 co6 thé hodc phai trai qua nhiéu bén trung gian va c6 su tham gia ca cac
chu thé khac. Do d6, Luat BVQLNTD nim 2023 bb sung chu thé 13 td chirc, ca nhan thuc
hién hoat dong trung gian thwong mai va chi thé khac cho thiy nha l1am luat di c6 sy rang
budc trach nhiém boi thuong 18n hau hét cac cha thé tham gia vao qua trinh phan phdi san
pham dén nguoi tiéu dung; tao nén hanh lang phap 1y vimg chic nhim BVQLNTD mét
cach t6i wu nhat. Tuy nhién, ddi véi chu thé khac, Luat BVQLNTD niam 2023 khong quy
dinh cy thé d6 1a nhimg chu thé ndo, tir d6 c6 thé dan dén tinh trang bo 6t chi thé trong
viéc xac dinh cht thé c6 trach nhiém boi thuong thiét hai do san pham c6 khuyét tat gay ra.
Tai khoan 9 Piéu 3 Luat BVOQLNTD nam 2023 co6 dé cap dén thuat nglr “ngudi c6 anh
huong”, theo do day 1a “chuyén gia, nguoi co uy tin, nguoi dwoc xa hoi chu y trong linh
viee, nganh, nghé cu thé theo quy dinh ciia Chinh phii”, tuy nhién chu thé nay lai khong
dugc néu trong ndi dung trach nhiém bodi thudng thiét hai do san pham c6 khuyét tat gay ra
cho nguoi tiéu dung.

Bén canh d6, Luat BVQLNTD niam 2023 tai diém ¢ khoan 1 Piéu 22 quy dinh vé
trach nhiém lién d6i cua bén tha ba trong viéc cung cp thong tin khong chinh xac hoic
khong day da vé san pham, hang hoa, dich vu cho nguoi tiéu dung. Trong khi dé, khoan 3
Diéu 16 Luat Quang cdo ndm 2012 quy dinh quyén doi bdi thuong thiét hai cia nguoi tiép
nhan quang céo, trong mot sd truong hop day dong thoi cling ¢6 thé 1a nguoi tiéu dung.
Theo d6, chu thé nay c6 quyén yéu ciu ngudi quang cao hodc nguoi phat hanh quang cdo
bdi thudng thiét hai khi san pham khong dam bao dung nodi dung dd quang cdo. Co thé
thy, hién nay quy dinh vé van d& nay van chua co sy thong nhét giita cac van ban luat,
didu nay giy anh huong dén quyén loi ciia nguoi tidu dung khi san pham st dung lai c6
tiém an nhitng nguy co gay nguy hiém ma véi sy hiéu biét, kinh nghiém thong thudng cia
minh nguoi tiéu dung khong thé tu nhan biét dugc.
4. Nhirng diém bt cip vé chii thé chiu trach nhi¢m bdi thwong thiét hai do sin pham
¢6 khuyét tat gy ra cho nguoi tiéu ding
4.1. Cin cir chung dé xdc dinh thiv tw chii thé chiu trach nhi¢m boi thuwong thiét hai

Dé xac dinh mot chu thé nao d6 c6 thudc dién chiu trach nhiém san pham hay khéng,

cac nha lam luat chu yéu dya vao méi lién hé caa chu thé do véi san pham ma nguoi tiéu
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dung d3 mua hodac sir dung*'. V& nguyén tic, ngudi tiéu dung duoc bao vé téi da vé sy an
toan cta san pham khi san pham d6 dugc luu thong trén thi trudng, dén tay ngudi tiéu
dung va ngudi tiéu ding co thé yéu cau nhiing chu thé ¢ trach nhiém phai bdi thuong thiét
hai. Tuy nhién, thuc té déi véi san pham cd khuyét tat thi khong it trudng hop ngudi tiéu
ding gip khé khin trong van dé xac dinh chi thé chiu trach nhiém bdi thuong thiét hai.
Trong thuc tién &p dung phap luat, vin d& xac dinh chu thé c6 trach nhiém boi
thuong thiét hai khi giai quyét tranh chap boi thuong thiét hai do san pham cé khuyét tat
gay ra cua Toa an gap nhiéu kho khan. Dién hinh, Toa &n yéu ciu xac dinh san pham c6
khuyét tat co phai 1a san pham do to chirc, ca nhan kinh doanh san xuat, cung cip hay
khong, boi 18, Toa &n mudn loai trir truong hop d6 1a san pham gia, san pham bi nhai. Cu
thé, tai vu kién chai nuéc cam ép chai thay tinh mang nhan hiéu “Minute Maid Splash”
240ml nap do, nudc mau vang va co tép cam, trén vo chai ghi san pham caa Cong ty Coca
— Cola, NSX 29062011, HSD 29122011 phat hién c6 di vat. Huéng Xt ly cua Tda an cap
so tham?? va phic tham®® déu khdng chap nhan yéu cau khai kién cia ba Minh, Toa an xac
dinh san pham chai nuéc ép Splash c6 di vat khéng do Cong ty Coca — Cola Viét Nam san
XUAt, tir d6 nha san xuat nay khdng co trach nhiém phai boi thuong cho ba Minh. Mat khéc,
Toa an yéu cau ba cung cip dia chi cua cira hang va tén ngudi ban tryc tiép nhung ba
khong cung cap, din dén khong xac dinh duoc san pham cd khuyét tat do dai ly cua Cong
ty Coca — Cola Viét Nam cung cap. Twong tu, tai vu Kién vao nam 2021 lién quan dén chai
bia Sai Gon dé (Sabeco), Toa an nhan dan Quan 5, Thanh phé H6 Chi Minh da quyét dinh
tam ngirng phién xét xur so tham, boi Hoi dong xét xtr nhan thay tai liéu chang ct trong hd
so chua du xac dinh chai bia ding lam vat ching c6 phai 1a san pham cua Sabeco khéng.
Bén canh do, trudc khi tam nging phién xét xir, Hoi dong xét xir, dai dién Vién Kiém sat
nhan dan Quan 5 va luat su bao vé quyén loi cho Sabeco lién tuc dat cau hoi cho dai dién
iy quyén caa 6ng Du, rang: “C6 ching minh duoc chai bia nay la cia Sabeco san xuét ra

hay khong”, “Ngudn gbc cua chai bia cé phai Sabeco cung cap™.

11 Nguyén Tién Hung (2020), Ban vé khai niém va ddc diém cua trach nhiém san pham, Tap chi Dan cha va
Phap luat, s6 9 (342), tr. 45.

12 Ban 4n s6 06/2015/DS-ST ngay 23/9/2015 ciia Toa a4n nhan dan quan Bac Tir Liém, Thanh phd Ha Noi.

13 Ban 4n s6 42/2016/DS-PT ngay 14/3/2016 ciia Toa an nhan dan Thanh phd Ha Noi.

14 phan Thuong, “Vu Sabeco bj kién doi bdi thuong triéu USD: Khach hang khong c6 nghia vu chirng minh”,
https://thanhnien.vn/vu-sabeco-bi-kien-doi-boi-thuong-trieu-usd-khach-hang-khong-co-nghia-vu-chung-
minh-1851059941.htm, truy cap ngay 20/10/2023.
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Tai hai vu viéc duoc binh luan, theo quy dinh phép luat vé BVQLNTD, t6 chic, ca
nhan san xuét san pham Ia chu thé dau tién c6 trach nhiém bdi thuong thiét hai, mac du
thue té xéac dinh nha san xuit d6i khi khong dé dang khi hién nay van nan san pham gia, bi
lam nhéi xuét hién khé phd bién. Truong hop san pham duge xac dinh khong phai do Céng
ty Coca — Cola Viét Nam, Tong cdng ty c6 phan bia — ruou — nudc giai khat Sai Gon
(Sabeco) san xuat thi chu thé bdi thuong 12 to chirc, c& nhan truc tiép cung cap san pham.
4.2. Xdc dinh chii thé chiu trach nhiém béi thwong do sin phdam cé khuyét tit giy ra
trong mét so trwong hop cu thé

Viéc xac dinh cha thé chiu trach nhiém boi thuong thiét hai do san pham cé khuyét
tat gy ra cho ngudi tiéu ding noi chung, dua trén danh sach nhiing chu thé lién quan da
dugc quy dinh cu thé trong Luat BVQLNTD. Tuy nhién, c6 nhiing truong hop gay ra thiét
hai ma viéc xac dinh chu thé ¢ trach nhiém twong d6i kho khan, vi chua dugc du liéu cu
thé trong luat. C4 thé ké dén cac truong hop sau day:

4.2.1. Truong hop viéc gady thiét hai cho nguoi tiéu ding béi cac san pham ¢é nguon goc
hinh thanh tw tri tué nhan tao

Dbi véi truong hop nay, viée xac dinh cha thé chiu trach nhiém bdi thuong thiét hai
cho nguoi tiéu dung 1a van dé khong thuc su dé dang, khi giira san pham va hé théng van
hanh ciia cic cong nghé doi khi khong co su phan dinh rd rang, din dén khuyét tat co thé
khong nam & san pham ma lai ndm ¢ hé thong van hanh®®. Trong nhiing nim gan day, su
kién xe 6 t0 tu 1ai Tesla gy tai nan giao thong xay ra & nhidu qubc gia trén thé gidi, trong
d6 c6 Viét Nam khong con 13 van d& méi mé. Nguyén nhan phan 16n phat sinh tir phan
mém ty l4i ciia xe, chang han nhu hé théng diéu khién xe bi nham chan ga, khién xe khong
kiém soat dugc tdc d6 dan dén tai nan'® hodc xe bi 13i tdng tdc mat kiém soat'’. Tur do, cau
hoi phap 1y dat ra 1a khi mot chiéc xe c6 tinh ning ty 1ai gay tai nan, chu thé chiu trach
nhiém boi thuong thiét hai 1a nha san xut xe hay don vi phat trién hé thong tri thong minh

tu 14i? Thuc té, rat nhiéu trudng hop nguoi lai xe cho rang 16i dén tir hé thong dién tir cua

15 Andrea Bertolini (2020), Artificial intelligence and civil liability, Policy Department for Citizens’ Right
and Constitutional Affairs, pp. 28.

16 Nguyén Xuan Long, “Xe tu lai gay tai nan, ai chiu trach nhiém?”, https://vietcetera.com/vn/xe-tu-lai-gay-
tai-nan-ai-chiu-trach-nhiem, truy cap ngay 20/10/2023.

17 Nhat Minh, “Day Ién nghi van xe Tesla bi 15i tang toc mat kiém soat”, https://dantri.com.vn/o-to-xe-
may/day-len-nghi-van-xe-tesla-bi-loi-tang-toc-mat-kiem-soat-20221124081221584.htm, truy cap ngay
20/10/2023.
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xe bj truc tric va ho di cb géng thuc hién thao tac dap phanh, trong khi d6 Co quan An
toan giao théng qudc gia My (National Highway Traffic Safety Administration, viét tit
NHTSA) timg tién hanh diéu tra cac vy ting tbc dot ngdt cua xe Tesla & nudc ndy va di
dén két luan 131 do tai xé, chir khong phai 15i thiét ké ciia xe. Hon nita, NHTSA nhic nhé
rang tit ca hé théng hd tro l4i xe tién tién déu yéu cau ngudi 14i phai ludn kiém soat va
tham gia dﬁy du nhiém vu lai xe, theo do6, nguoi lai xe phai chiu trach nhiém vé viéc van
hanh phuong tién ctia ho'®. Tuy nhién, hoat dong tu 1ai ctia xe tu 1ai 13 su két hop cua nhiéu
phén mém, bd phan cAu tao, viée ching minh khiém khuyét, o' Suét ctia nha san xuét dan
t6i 161 hoat dong cua xe ty l4i gy ra tai nan trong nhiéu truong hop 1a khong dé dang'®.
“Bén canh d6, ciing c6 nhiéu y kién cb suy cho viéc ap dung trach nhiém nghiém ngat d6i
voi cac vat thé thong minh, yéu cAu mo rong pham vi cac chu thé phai chiu trach nhiém —
tir nha san xuét, nha phan phdi, ngudi ban, tham chi ca nha cung cap vién thong”?. Boi I8,
so Sudt ctia san pham tir tri tué nhan tao ¢ thé dén tir 1ap trinh hé thong tri tué nhan tao, hé
théng dir liéu, hé théng internet hoac hé théng quan 1y dén tin hi¢u. Nhu vay, “mot s6 chu
thé khac ciing huong lgi tir Al nhung khong truc tiép tham gia san xuat, phan phdi hay
kinh doanh san pham nay”?.
4.2.2. San pham gady thiét hai lién quan téi hanh vi ciia nhiéu bén khdc nhau

Trude day, trach nhiém lién d6i bdi thuong thiét hai khi san pham cé khuyét tat gay
ra khong duoc ghi nhan tai Luat BVQLNTD nam 2010, tuy nhién tai khoan 3 Biéu 23 quy
dinh: “Viéc béi thurong thiét hai dwoc thuc hién theo quy dinh cia phép lugt vé dan su”.
Theo d6, B¢ luat Dan sy nam 2015 can cir vao yéu td 16i dé quy dinh trach nhiém lién dai,
cu thé Piéu 587 Bo luat Dan sy nim 2015 quy dinh trach nhiém boi thuong thiét hai do
nhiéu nguoi clng gay ra va ap dung dua vao “mite d@é 16i cia mdi ngwoi, néu khéng xac

dinh dwoc mite do 16i thi ho phdi boi thuwong theo phan bang nhau”. Nguoc lai, trach

18 Faiz Siddiqui, Jeremy B. Merrill, “17 fatalities, 736 crashes: The shocking toll of Tesla’s Autopilot”,
https://www.washingtonpost.com/technology/2023/06/10/tesla-autopilot-crashes-elon-musk/, truy cap ngay
20/10/2023.

19 pham Thi Hién (2022), Trach nhiém boi thurong thiét hai do xe tu 1ai gay ra — Nhin ter thyc tién phéap lugt
Puic va Hoa Ky - Mgt so kinh nghiém cho Viét Nam, Ky yéu “Hoi thao Trach nhiém phap ly trong tmg dung
tri tué nhan tao: Thyc tién quéc té va kinh nghiém cho Viét Nam”, Trudng Dai hoc Luat Thanh phd HS Chi
Minh, tr. 163.

20 Dyong Quynh Hoa (2020), Trach nhiém boi thurong thiét hai trong ky nguyén tri tué nhan tgo, Tap chi
Nghién ciru Lap phép, s6 09 (409), tr. 19. ‘

21L& Minh Hang — Nguy@n Thién Tam (2023), Chui thé chju trach nhiém boi thirong thiét hai do tri tué nhan
ta0 gay ra, Tap chi Khoa hoc phap Iy Viét Nam, s6 08 (168), tr. 17.
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nhiém bdi thuong thiét hai do san pham c6 khuyét tat gay ra dua trén khiém khuyét cua san
pham va khéng cin ctr vao yéu té 16i. Biéu nay cho thay su mau thuan giita phap luat dan
su va phap luat BVQLNTD dan dén quyén loi ctia ngudi tiéu dung khong duoc dam bao.
Thira nhan rang, trach nhiém lién doi bdi thuong déi véi san pham cé khuyét tat gay ra cho
ngudi tiéu dung s& tao diéu kién thuan lgi cho ngudi tiéu ding trong viée xac dinh chu thé
chiu trach nhiém bodi thudng thiét hai ciing nhu dé dang yéu cau bét ci chu thé ndo c6 trach
nhiém lién d6i phai bdi thuong toan bo thiét hai. Nguoc lai, trach nhiém lién d6i boi
thuong thiét hai con rang budc cac cha thé chiu trach nhiém bdi thuong, han ché tinh trang
né tranh, dun day trach nhiém gitra cac ca nhan, t6 chic kinh doanh. Nhin nhan duoc van
dé do, Luat BVQLNTD nam 2023 da c6 sy tién bo khi ghi nhan trach nhiém lién doi tai
khoan 4 Diéu 34, cu thé: “Trwong hop nhiéu té chire, cd nhan kinh doanh quy dinh tqi
khodn 2 Piéu nay cung gay thiét hai thi cc té chire, cd nhén kinh doanh dé phdi lién ddi
boi thuwong thiét hai cho ngwoi tiéu dung”. Tiur d6, tao mot co ché dong b, thong nhat
nham bao vé quyén loi cua ngudi tiéu dung mot cach hiéu qua nhat. Tuy nhién, nhu da
phan tich, mot sb chu thé chiu trach nhiém bdi thuong thiét hai quy dinh tai khoan 2 Diéu
34 can dugc quy dinh chi tiét.

Duéi goc 6 nghién ctiu phap luat nuéc ngodi, Bo luat Dan su Phap tai Biéu 1245-7
d3 quy dinh vé trach nhiém lién d6i d6i voi nha san xuat linh kién va nha san xuat san
pham thanh pham: “Trwong hop thiét hai bi gay ra do khuyét tit cia mét san phdam dioc
gan vao mét san pham khéac, thi nha san xudt linh kién va nha san xudt theec hién viéc gan
nd vao san pham kia phdi lién déi chiu trach nhiém”?2. Tuy nhién, c6 mot ngoai 1é dbi véi
nha san xuat linh kién 1a khong phai chiu trach nhiém bdi thuong thiét hai khi xac dinh
dugc khuyét tat 1a do thiét ké cua san pham ma linh kién duoc gan vao hoic do chi thi caa
nha san xuat san pham?, Tir d6, cho thiy viéc quy dinh trach nhiém lién d6i giira nha san
xuat san pham thanh pham véi nha san xuat linh kién, nha san xuét vat liéu, hay don vi
thiét ké, van hanh &ng dung tr tué nhan tao 1a noi dung can duoc chl trong nghién ciu va
quy dinh cu thé, rd rang.

5. Kién nghi hoan thién phap luat Viét Nam

2 Dai st quan Phap tai Viét Nam (2018), Ban dich Bg lugt Dan si Phap, tr. 284.
23 Piéeu 1245-10, Dai sir quan Phap tai Viét Nam (2018), tdd (22), tr. 285.
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Nhin chung, xuat phét tir muc tiéu BVQLNTD trong mdi quan hé tiéu ding véi to
chte, ca nhan kinh doanh, trong d6 nguoi tiéu ding 1a chu thé yéu thé. Luat BVQLNTD
niam 2023 di quy dinh cc chu thé truc tiép hoic gian tiép tham gia vao chudi cung tng san
pham phai chiu trach nhiém bdi thuong thiét hai khi san pham cé khuyét tat gay ra cho
ngudi tiéu dung, déng thai cd sy bd sung vé chi thé chiu trach nhiém boi thuong thiét hai.
Tuy nhién, quy dinh tai Luat BVQLNTD nim 2023 ton tai mot s6 bat cap, noi dung chua
rd rang va can thiét duoc hoan thién hon bang vin ban huéng dan chi tiét.

Thi: nhdt, @i voi to chac, cd nhan khéc, tai diém e khoan 2 Diéu 34 Luat
BVQLNTD nam 2023 chi dé cap: “Té chitc, c& nhan khac chju trach nhiém vé san pham,
hang héa theo quy dinh khac cua phap ludt c6 lién quan”, ma khong quy dinh chi tiét do 1a
nhitng chu thé ndo. Chang han, mot sé cha thé tuy khdng tham gia vao qua trinh san xuat,
phan phdi va truc tiép ban san pham dén nguoi tiéu dung nhung lai gian tiép dan dat, gisi
thiéu nguoi tiéu dung biét va sir dung san pham dé. Pién hinh 1a KOL (mét thuat ngit trong
Marketing, viét tat cum tir “Key Opinion Leader”, nghia 1 nguoi ¢6 suc anh hudng, nguoi
dan dat, chi phéi du luan cha chdt), KOC (mét thuat ngir trong Marketing, viét tit cum tur
“Key Opinion Consumer”, nghia 1a ngudi tiéu ding chi chét, ¢d stc anh huong 16n dén thi
truong) hoic nhitng nghé si noi tiéng, TikToker?*, YouTuber?® ¢ sy anh huong nhat dinh
trén nén tang mang xa hoi dong dao nguoi dung. Bén canh nhitng KOL, KOC ¢6 trach
nhiém, mang dén sy tich cuc cho cong dong thi khong it c& nhan loi dung sy ndi tiéng, anh
huong cua minh dé truc loi thdng qua nhitng quang céo, trai nghiém tiéu dung. Tur do, tac
dong dén hanh vi tiéu ding caa nguoi tiéu dung, dinh hudng ngudi tiéu dung tin twdéng va
tiép can san pham, trong d6 khong loai trir san pham c6 khuyét tat. Vi vay, phéap luat
BVQLNTD cén quy dinh r8 té chirc, ca nhan khac 1a nhiing chi thé nao bang céch liét ké

cac chu thé hoic dua ra mot dinh nghia khai quéat vé cha thé nay.

24 Theo Tir dién Cambridge, TikToker dugc hiéu 1a: Nguoi s dung dich vu truyén thong xa hoi TikTok, dic
biét 1a ngudi chia sé cac video ngan ma ho di tao, thudng 1a canh ho thyc hién mot hoat dong va bao gom ca
am nhac. Nguyén vin ban gdc: “Someone who uses the social media service TikTok, especially someone who
shares short videos they have made, often of themselves doing an activity and including music”.
[https://dictionary.cambridge.org/vi/dictionary/english/tiktoker].

25 Theo Tir dién Cambridge, YouTuber dugc hiéu 1a: Nguoi thuong xuyén sir dung website YouTube, dic
biét 1a ngudi tao va xut hién trong cac video trén website. Nguyén vin ban gdc: “A person who often uses
the website YouTube, especially someone who makes and appears in videos on the website”.
[https://dictionary.cambridge.org/vi/dictionary/english/youtuber].
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Thir hai, véi sy phat trién vuot troi cta cong nghé tri tu€ nhan tao nhu hién nay da
phat sinh van d& phap 1y lién quan dén bdi thudng thiét hai do san phdm c6 khuyét tat gay
ra cho ngudi tiéu dung, cu thé khi san phim c6 ngudn gdc hinh thanh tir tri tué nhén tao c6
khuyét tat va gay thiét hai cho ngudi tiéu ding vé tinh mang, strc khoé va tai san. Do dé,
phap luat BVQLNTD can thiét bd sung va mé rong pham vi d6i v6i chu thé chiu trach
nhiém boi thuong thiét hai, cling nhu lién doi chiu trach nhiém boi thuong thiét hai. Trong
do, dac biét quan tam dén nhirng chu thé c6 moi lién hé véi san phém co khuyét tat mac du
khéng truc tiép tham gia san xuat san pham, dién hinh nhu: Pon vi cung cép vién thong,
don vi phat trién hé théng van hanh hodc don vi cung cap hé thong dén tin hiéu giao
thong,...

6. Két luan

Phép luat BVQLNTD cua nudc ta da va dang trong qua trinh hoan thién khong
ngung, nham xay dung mot hanh lang phép ly viing chac bao vé quyén va loi ich hop phap
clia nguoi tidu dung, dac biét trong boi canh hoi nhap kinh té qudc té nhu hién nay. Vi vay,
viéc xac dinh chu thé chiu trach nhiém bdi thuong thiét hai cho ngudi tiéu ding khi san
pham c6 khuyét tat gdy ra c6 y nghia phap Iy vo cling quan trong ddi véi nguoi tiéu ding
bi thiét hai, gitp ho thuc hién dwoc quyén yéu cau boi thuong thiét hai. Bén canh dé, khi
chu thé chiu trach nhiém bdi thuong thiét hai duoc quy dinh mot cach rd rang, day du thi
ché dinh trach nhiém lién déi bdi thuong thiét hai s& dugc thuc hién, theo d6 chu thé cé
trach nhiém bdi thuong riéng r& va lién doi chiu trach nhiém bdi thuong phai thuc hién

nghia vu cia minh di vai cha thé bi thiét hai.
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