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KIEN NGHI HOAN THIEN QUY BPINH VE CHUYEN QUYEN YEU CAU BOI
HOAN TRONG HQP PONG BAO HIEM TAI SAN

Tom tat:

Chuyén quyén yéu cau boi hoan la mét
ché dinh dic trung nam trong quan hé hop
dong bao hiém tai san. Bén ban bao hiém s&
dira vao quy dinh nay dé doi lai nhitng khoan
boi thuong ma ho di cung cap cho nguoi
duoc bao hiém khi nhitng mat méat ma bén
nay phai ganh chiu xuat phat tir hanh vi vi
pham phép luat cua nguoi thir ba. Hién nay,
cac quy dinh lién quan dén chuyén quyén yéu
cau boi hoan trong hop ddng bao hiém tai san
da dwoc ghi nhan chi tiét tai Diéu 54 Luat
Kinh doanh bao hiém nim 2022. Tuy nhién,
cac diéu khoan trén lai chua thyuc sy phi hop
va dang lam giam tinh hiéu qua trong &p dung
phéap luat. Do do6, bai viét nay sé& tién hanh
phan tich nhiing bat cap ciing nhu dé xuét
mot s6 giai phap hitu ich nham hoan thién
hon quy dinh phép luat Viét Nam lién quan
dén van dé trén.
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Abstract:

The transfer of the right to claim for
reimbursement is an integral feature of
property insurance contract relationships.
The insurer may invoke this stipulation to
seek indemnity on behalf of the insured for
the losses suffered if caused by the wrongful
actions of a third party. Currently, the
provisions regarding the transfer of this right
in  property insurance contracts are
specifically prescribed in Article 54 of the
Law on Insurance Business 2022. However,
these regulations exhibit inconsistencies and
undermine the efficiency of legal processes.
For this reason, this paper analyzed some
drawbacks and proposed numerous useful
Vietnamese law

methods to improve

concerning this aspect.
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1. Pat van dé

Hop dong bao hiém tai san 1a hop dong bao hiém Iy tai san 1am d6i tuong bao hiém.
V& ban chét day 1a sy thoa thuan giita bén mua bao hiém va doanh nghiép bao hiém, theo
d6 bén mua bao hiém phai déng phi bao hiém va doanh nghiép bao hiém s& thyc hién chi
tra cac khoan bdi thudng trong trudng hop xay ra thiét hai ddi véi tai san duoc bao hiém
theo nhu thoa thuan trong hop dong. Hién nay, cac diéu khoan lién quan dén chuyén quyén
yéu cau bdi hoan trong hop déng bao hiém tai san dang dan boc 16 nhiéu diém han ché, gay
anh huong khong tot dén su phét trién lanh manh caa nén cong nghiép bao hiém. Cac bit
cap nay chu yéu xuat phat tir viéc Luat Kinh doanh bao hiém nam 2022 chua ghi nhan
duoc ddy di nhitng nghia vu ma ngudi duoc bao hiém phai thyc hién khi c6 phat sinh van
dé vé chuyén quyén yéu cau bdi hoan, ciing nhu luat phép hién nay khéng giéi han duoc
mot cach hop 1y cac dbi tuong 1am han ché viéc thé quyén bdi thudng caa cua bén ban bao
hiém. Nhan thay viéc dé nhiing bat cap nay ton tai trong Luat Kinh doanh bao hiém nim
2022 la khéng thoa dang, vay nén ngudi viét s& tién hanh phan tich cu thé quy dinh hién
hanh, ddng thoi tham khao thém kinh nghiém ctua mot sé quéc gia dé tir d6 dua ra cac bién
phap khac phuc phu hop.
2. Quy dinh phép luat vé chuyén quyén yéu cau bdi hoan trong hep dong bao hiém tai
san

Bao hiém tai san 1a mét trong ba hinh thirc bao hiém phi nhan tho duoc ghi nhan cu
thé trong Luat Kinh doanh bao hiém nam 2022. Nhin chung, loai hinh bao hiém nay c6 y
nghia quan trong trong viéc bao vé nguoi dugc bao hiém tranh khéi nhitng rui ro lién quan
dén cac mat mat vé mat tai san co thé xay ra trong twong lait. Mot cach cu thé, nd gilp
ngudi duoc bao hiém co dugc mot khoan tién du dé bén nay thay thé hoic khic phuc
nhitng thiét hai xay ra déi vai tai san caa minh. Tuy nhién, khong phai bat ky tai san nao
thudc so hitu cia nguoi dugc bao hiém déu cd thé tro thanh ddi twong cua hop dong bao
hiém tai san, ma phai hiéu rang chi nhiing tai san dugc quy dinh trong B luat Dan sy nim
2015 méi 1a d6i twong cua hinh thirc bao hiém trén?. Trong quan hé bao hiém tai san, khi
su kién bao hiém xay ra, ngoai viéc duoc quyén yéu cau thanh toan lgi ich bao hiém tir bén

ban, nguoi dugc bao hiém con co nghia vu chuyén quyén yéu cau boi hoan cho bén nay.

! Daniel Myers, “The Importance of Property Insurance”,
https://www.investopedia.com/articles/insurance/09/property-insurance.asp, accessed on 6/9/2023.
2 Khoan 1 biéu 43 Luat Kinh doanh bao hiém nim 2022.
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Trén thuc té, luat phép cua cac qudc gia co quy dinh khac nhau vé& pham vi xuat hién cua
nghia vu chuyén quyén yéu cau boi hoan. Chiang han nhu & Hoa Ky, ché dinh nay ton tai
phd bién trong nhiéu hinh thic hop dong bao hiém nhu bao hiém tai san, bao hiém trach
nhiém, bao hiém stic khoé va bao hiém cho nguoi khuyét tat. Ngoai ra, viéc chuyén quyén
yéu cau bdi hoan ciing duoc &p dung dbi vai ca nhitng hop ddng bao hiém dwoc Chinh pha
cung cap. Vi du nhu bao hiém cho céng chang vién, bao hiém cua nguoi lao dong, bao
hiém chim séc stic khog,...2 Nguoc lai véi quéc gia ndy, cin ctt quy dinh tai khoan 4 Diéu
16 Luat Kinh doanh bao hiém nam 2022 thi ché dinh chuyén quyén yéu cau bdi hoan tai
Viét Nam lai dugc ghi nhan twong d6i hep. Theo do, phap luat nuéc ta khdng thira nhan
viéc chuyén quyén yéu cau boi hoan trong bao hiém nhén tho va bao hiém stc kho¢, ma
chu yéu ché dinh trén lai duoc minh thi rd nét thdng qua hop dong bao hiém tai san.

Dé cap dén van dé chuyén quyén yéu cau bdi hoan trong hop ddng bao hiém tai san,
khoan 1 Biéu 54 Luat Kinh doanh bao hiém nam 2022 ghi nhan rang khi sy kién bao hiém
Xay ra va viéc ngudi duoc bao hiém phai ganh chiu thiét hai vé mat tai san la do hanh vi
tréi luat cua nguoi thir ba thi bén ban bao hiém s& c6 quyén yéu cau thé quyén doi boi
thuong tir phia ngudi duoc bao hiém. Hién nay, c6 thé chia nguyén nhan gay ra thiét hai tai
san cho nguoi dugc bao hiém thanh hai loai chinh. Thi nhdt, tai san cia nguoi dugc bao
hiém bj that thoét 12 do yéu té tu nhién. Trong truong hop nay bén ban bao hiém khong thé
vién dan quyén yéu cau bdi hoan do khong ai c6 thé chiu trach nhiém truéc nhitng mat mat
ma thién nhién mang lai*. Ths hai, tai san cta ngudi duoc bao hiém bi ton hai xuat phat tir
su tac dong cua nguoi khac. Hoan canh nay, viéc ghi nhan nghia vu chuyén quyén boi hoan
nhu trong Luat Kinh doanh bao hiém nam 2022 duoc xem la hop Iy bai vi hanh vi vi pham
ctia ngudi thir ba nay di lam phat sinh trach nhiém bdi thuong thiét hai ngoai hop dong.
Thay rang, néu khdng cho phép bén béan bao hiém duoc thay mit ngudi duoc bao hiém yéu
cau hoan tra ton that sau khi bdi thuong sé& gay nén tinh trang bén c6 hanh vi xam pham tai
san cua nguoi khac khong phai ganh chiu hau qua tuong thich, diéu nay 1a khdng phd hop
va c6 thé gay tac dong x4u dén su phét trién 6n dinh cia doi séng xa hoi. Do do, viéc ghi

nhan quyén duoc doi lai nhitng chi phi cho bén ban bao hiém trudc ngudi gay thiét hai la

3 A. Mitchell Polinsky and Steven Shavell (2018), Subrogation and the Theory of Insurance When Suits Can
Be Brought for Losses Suffered, National Bureau of Economic Research, the U.S.A, pg. 3. ‘

4 Nguy@n Thi Thay, B Lénh Quan (2021), Ché dinh chuyén yéu cau doi boi hoan trong phap ludt bao hiém
tai san, Tap chi Nghién ctu lap phap, sb 15, tr. 15.
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can thiét, né gitp rin de bén c6 hanh vi vi pham ciing nhu dam bao tinh cong bang, on
dinh cua phép luat®. Ngoai ra, khi so sanh véi Luat Kinh doanh bao hiém nam 2000, vin
ban hién hanh khéng con thira nhan viéc c6 16i cua bén thir ba khi gy thiét hai 1a can ctr
vién dan viéc chuyén quyén yéu cau bdi hoan. Didu nay I1a phu hop do né tuan thu dang
nguyén tic trong Bo luat Dan sy nam 2015. Can ct theo khoan 2 Diéu 585 Bo luat nay thi
yéu té 1561 khong con 1a co sé chinh trong viéc 1am phét sinh trach nhiém bdi thuong thiét
hai trugc bén ¢ hanh vi vi pham®. Tac 13, cho du bén nay khong c6 16i khi gay ra thiét hai
thi mac nhién ho van phai chi tra ddy du nhitng tén thit ma minh di gy ra cho bén bi vi
pham. Chang qua, viéc xac dinh khdng c6 13i chi 1a cin cir dé cac bén xem xét giam s tién
ma bén vi pham phai ganh chiu néu thiét hai dugc xem 13 qua 16n so véi kha ning tai chinh
cua ho.

Ngoai viéc thira nhan quyén duogc tiép nhan chuyén giao yéu cau boi hoan cho bén
ban bao hiém khi nhitng mat mat ma nguoi dugc bao hiém phai ganh chiu bi gay ra boi bén
thir ba, Luat Kinh doanh bao hiém nam 2022 con quy dinh thém cach thirc thyc hién viéc
chuyén giao quyén nay trén thuc té. Theo dé, diém a khoan 1 Diéu 54 Luat nay c6 ghi nhan
“Sau khi doanh nghiép bao hiém, chi nhanh doanh nghiép bao hiém phi nhan the nwéc
ngoai tra tién boi thiromg, nguwoi dirpc bao hiém ¢ trach nhiém chuyén cho doanh nghiép
bao hiém, chi nhanh doanh nghiép bao hiém phi nhan tho nwéc ngoai quyén yéu cau nguoi
thiz ba boi hoan sé tien ma doanh nghiép da boi thwong”. Nhin chung, thir tu chuyén
quyén yéu cau boi hoan trong quy dinh cua Luat Kinh doanh bao hiém nam 2022 c6 nét
tuong dong véi phap luat bao hiém cua Phap. Theo d6, Piéu L121-12 Bo luat Bao hiém
nudc ndy ¢d ghi nhan rang “Bén ban bdo hiém da thanh todn tién boi thirong bao hiém sé
dwroc thé quyen trong pham Vi sé tién da boi thuwong cho nguwoi dwoc bao hiém nham dé
thuec hién viéc yéu cau quyeén loi va khai kién truéc bén thiz ba ma bén nay bang hanh vi
Ciia minh dd gdy ra thiét hai lam phat sinh trach nhiém cho bén ban bdo hiém”’. Viéc ghi

nhan thi tu chuyén quyén bdi hoan nhu trén té ra ¢ lgi hon cho nguoi dugc bao hiém

5Tran Thi Anh Thu, “Ban vé boi thuong thiét hai ngoai hop dong do nguoi 1am cong gay ra”,
https://tapchitoaan.vn/ban-ve-boi-thuong-thiet-hai-ngoai-hop-dong-do-nguoi-lam-cong-gay-ra5817.html, truy
cap ngay 13/12/2022.

8 Pd Vin Dai, Nguyén Thi Khanh Ngan (2022), Chuyén quyén yéu cau boi thuweng trong phép ludt bao hiém,
Tap chi Nghién ctu lap phép, s 6, tr. 20.

" French Insurance Code 2004 Article L121-12: “The insurer who paid the insurance compensation shall be
subrogated within the limit of such compensation in the insured’s rights and actions against the third parties
who, by their acts, caused the damage that gave rise to the insurer’s liability”.
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trong trudng hop quyén khai kién cua ho phai duoc tién hanh trong mot khoang thoi gian
han dinh. Béi vi, trong hoan canh trén néu bén ban bao hiém muébn thu huéng duoc tron
ven so tién ma minh da chi cho ngudi duoc bao hiém ho budc phai thanh toan som loi ich
bao hiém cho bén d6. Néu bén nay chan chir trong viéc thuc hién nghia vu trén ho s&
khong co du thoi gian tham gia truc tiép xt 1y vu viéc, didu ndy c6 thé dan dén tinh trang
bén ban bao hiém khong thu huong duoc day du cac loi ich da chi tra hoac tham chi bén
nay con c6 thé mat quyén yéu cau bdi thuong tir bén gay thiét hai do da két thic thoi hiéu
khoi kién®. Thay rang, viéc thuc hién thé quyén trong pham vi diéu khoan duoc dé cap
khong mang ¥ nghia tuyét d6i. Bai vi bén béan bao hiém chi c¢6 thé yéu cau ngudi gay thiét
hai boi thuong trong pham vi s6 tién ma minh da chi cho nguoi duoc bao hiém. Trong
truong hop gi tri bdi thuong ma nguoi thir ba ¢6 trach nhiém 16n hon gia tri s6 tién bao
hiém ma bén ban bao hiém da bu dép thi nguoi dugc bao hiém van s& c6 quyén yéu cau boi
thudng trude ngudi thir ba nay trong pham vi s6 tién vuot qua trach nhiém caa bén ban bao
hiém. Pay 1a mot hién tugng twong ddi dac biét, bai vi hanh vi vi pham ciia ngudi thir ba
chi gay thiét hai cho duy nhét nguoi duoc bao hiém tuy nhién lai xuat hién hai cha thé c6
quyén yéu cau bdi thudng truéc bén nay. Hién nay, bén canh viéc dugc ké thira quyén yéu
cau bdi hoan tir nguoi dugc bao hiém, bén ban bao hiém con cd thé vién dan trach nhiém
phap ly bét loi cho bén d6 néu ho ¢ hanh vi tir chdi chuyén quyén yéu cau nguoi thir ba
boi hoan. Mot cach cy thé “Doanh nghiép bdo hiém, chi nhanh doanh nghiép bao hiém phi
nhan tho nwréc ngodi co quyen khdu trir sé tién boi thuirong tly theo mize dé 161 Ciia nguoi
dwoc bao hiém”.

Trong hoat dong kinh doanh bao hiém, nguyén tic trung thuc tuyét d6i (Utmost
Good Faith) dugc xem 1a nén tang co ban gilp xay dung nén quyén va nghia vu giira cac
bén tham gia. Theo tinh than caa nguyén tic trén thi tat ca cac bén trong quan hé hop ddng
bao hiém déu phai c6 nghia vu cung cap théng tin mot cach day du va trung thuc dén bén
con lai néu thdng tin nay c6 kha ning anh huong dén quyén va loi ich cua ho'®. Duéi quan
diém ké thira hoc thuyét trén, khoan 2 Diéu 54 Luét Kinh doanh bao hiém nam 2022 da dat

8 Catherine Caillé (2021), Assurance de dommages-Regles communes aux assurances de dommages,
Répertoire de droit civil, France, para 152.

° Piém b khoan 1 Diéu 54 Luat Kinh doanh bao hiém nim 2022.

10 Daniel Liberto, “What Is the Doctrine of Utmost Good Faith in Insurance?”,
https://www.investopedia.com/terms/d/doctrineofutmostgoodfaith.asp, accessed on 23/11/2023.
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ra mot s nghia vu lién quan dén trach nhiém cung cap thong tin ma ngudi dugc bao hiém
phai thuc hién truéc bén ban bao hiém trong qua trinh chuyén quyén yéu cau bdi hoan. Cu
thé, khi bén ban bao hiém yéu cau quyén duoc bdi hoan ddi véi ngudi thir ba, ngudi duoc
bao hiém c6 trach nhiém cung cap cho bén nay cac tai lidu can thiét cing véi nhitng théng
tin lién quan dwoc quy dinh trong hop ddng bao hiém. Can luu ¥ rang khdng phai bat cir
khi nao c6 xuat hién nguoi thir ba gy thiét hai cho tai san cua ngudi dugc bao hiém thi
bén ban bao hiém ciing s& duoc yéu cau chuyén quyén bdi hoan. Do cin ctr quy dinh tai
khoan 3 Biéu 54 Luat Kinh doanh bao hiém nam 2022 thi néu nguoi thir ba gay thiét hai
nay dugc xac dinh 1a cha, me, vo, chong hoic con cua nguoi dugc bao hiém thi viéc
chuyén quyén yéu cau bdi hoan s& khdng c6 hiéu luc, ngoai trir truong hop cac ddi tuong
dugc dé cap di c¢b y gay ra ton that.
3. Kién nghi hoan thién phap luat Viét Nam vé chuyén chuyén yéu cau bai hoan trong
hop ddng bao hiém tai san
3.1. Quy dinh thém nghia vu bdo vé quyén yéu cau béi thwong thiét hai trwde nguwoi thir
ba doi véi nguwoi dwoc bao hiém

Dua trén cac quy dinh chi tiét tai Biéu 54 Luat Kinh doanh bao hiém nam 2022, c¢6
thé dé dang nhan thay rang ngudi duoc bao hiém trong hop dong bao hiém tai san phai
dam nhan hai nghia vu co ban d6i vai van dé chuyén quyén yéu cau bdi hoan. Do 1a viéc
bén nay phai chuyén quyén duoc yéu cau bdi thuong thiét hai trude nguoi thir ba cho bén
ban bao hiém va phai thuc hién cung cap cac thdng tin can thiét nham hd trg bén béan bao
hiém trong viéc yéu cau hoan tra chi phi bdi thuong. So sanh véi diéu khoan vé chuyén
quyén yéu cau bdi hoan trong Luat Kinh doanh bao hiém nam 2000, Diéu 49 Luat nay
ngoai viéc cho phép bén ban bao hiém duoc quyén khiu trir s tién bdi thuong tuy theo
muic d6 18i cua nguoi dugc bao hiém néu nguoi dugc bao hiém tir chdi chuyén quyén yéu
cau nguoi thir ba bdi hoan nhu trong vin ban hién hanh, né con cho phép bén ban dugc
quyén ap dung ché tai trén mot cach tuong tu khi ngudi duoc bao hiém cé hanh vi “khdng
bdo leu hodc tir bé quyén yéu cdu nguwoi thir ba boi thirong”, hay noi cach khac 1a truong
hop bén nay da khong thuc hién céc bién phap can thiét nham bao vé quyén yéu cau bdi
thuong thiét hai trude ngudi thir ba. Thay rang, cach thiac xay dung quy dinh tai Diéu 49

Luat Kinh doanh bao hiém nam 2000 c6 tinh chét twong ty nhu quan diém dugc ghi nhan
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tai khoan 2 Diéu 86 Pao luat Hop dong bao hiém nim 2008 cua Bic. Mot cach cu thé,
diéu khoan trén tuyén bé rang:

Nguoi duoc bao hiém s& phai bao vé quyén yéu cau bdi thuong hodc quyén khiéu nai
d6i vai yéu cau nay phu hop véi hinh thuc va thoi gian p dung, va s& hd tro bén ban bao
hiém bat cir khi nao can thiét trong viéc yéu cau ching. Néu nguoi duoc bao hiém cb y vi
pham nghia vu ndy, bén ban bao hiém s& khong c6 nghia vu thanh toan trong truong hop
anh ta khong thé yéu cau bdi thuong tir bén tha ba. Trong truong hop su vi pham 1a do vo
y, bén ban bao hiém s& duoc trao quyén giam céac loi ich duoc phép bdi thuong twong ng
véi mie do 16i caa ngudi dugc bao hiém!?,

Cau hoi dat ra d6i véi quy dinh vé viéc thyuc hién nghia vu cia ngudi dugc bao hiém
khi c6 phat sinh cin ctr chuyén quyén yéu cau bdi hoan trong Luat Kinh doanh bao hiém
nam 2022 14 liéu rang viéc van ban hién hanh loai bo trach nhiém bao vé quyén yéu cau bdi
thuong thiét hai trude ngudi thir ba cho ngudi dugc bao hiém 14 ¢é thuc su phu hop? R
rang, néu ngudi dugc bao hiém khéng thyuc hién cac bién phap can thiét nham duy tri mic
d6 bdi thuong, ho ¢6 thé s& lam giam gia tri duoc quyén yéu cau bu dép trude nguoi gay
thiét hai. Tinh trang nay c6 thé dan dén trudong hop bén ban bao hiém mic du da thanh toan
tron ven gia tri ton that ma nguoi duoc bao hiém phai ganh chiu lién quan dén tai san cua
minh, tuy nhién sau khi tiép nhan thé quyén ho lai kndng thé yéu cau sy hoan tra day du tur
ngudi thir ba do gia tri yéu cau bdi thuong dugc phép thuc hién da bi giam xuit phat tir su
thd o cta ngudi duoc bao hiém. Trong hoan canh do, thiy rang quyén loi cia bén ban bao
hiém d3 bi anh huong mot cach rd rang, nhung bén nay lai khdng cé 16i trong viéc thuc
hién nghia vu ctia minh. Ma thyc chat nguyén nhan chinh cua tén that trén duogc cho la
Xuit phét tir su khdng thién chi ciia ngudi duoc bao hiém trong viéc hd trg bén béan bao
hiém bao vé gia tri bdi thuong. Duya trén nguyén tic chung trong quan hé hop dong thi

khong ai phai ganh chiu hau qua bat loi tir hanh vi c6 18i ciia bén kia'?. Vi vay, ngudi viét

11 Germany Insurance Contract Act 2008 Section 86 clause 2: “The policyholder shall safeguard his claim for
damages or a right serving to safeguard this claim in accordance with the applicable form and time
requirements, and shall assist the insurer wherever necessary in asserting them. If the policyholder
intentionally breaches this obligation, the insurer shall not be obligated to effect payment insofar as he cannot
as a result claim compensation for it from a third party. In the event of a grossly negligent breach of the
obligation, the insurer shall be entitled to reduce the benefits payable commensurate with the severity of the
policyholder's fault”.

12 p3 Thanh Cong (2010), Nghia vu han ché thiét hgi do vi pham hop dong, Tap chi Khoa hoc phép ly Viét
Nam, sb 4, tr. 26.
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cho rang Luat Kinh doanh bao hiém nam 2022 nén ké thira quy dinh trong vin ban trudc
d6, ghi nhan lai diém b khoan 1 Diéu 54 nhu sau “Doanh nghiép bdo hiém, chi nhanh
doanh nghiép bdo hiém phi nhan tho nréc ngoai c6 quyen khau trir sé tien boi thurong tiy
theo mure dé 161 ciia nguoi dwoc bao hiém néu nguwoi dwoc bao hiém tir choi chuyén quyén
cho doanh nghiép bdo hiém, khong bdo heu hodc tir b quyén yéu cau nguoi thir ba boi
thwong”. Nguyén tic ndy gilp duy tri tot hon tinh than thién chi trung thuc trong quan hé
hop ddng ciing nhu bao vé mot cach pht hop loi ich cho bén béan bao hiém.
3.2. M@ réng pham vi cdc doi twong ma bén ban bao hiém khéong dwoc vign dan quyén
yéu cdu boi hoan

Sy ton tai cua hop dong bao hiém tai san ngoai viéc tao ngudn déng gop 16n cho sy
phét trién bén virng caa nén kinh té qudc gia né con c6 vai trd quan trong trong viéc gidp
bao vé, 6n dinh doi song nguoi dan khi ho khdng may phai ganh chiu cac thiét hai lién
quan dén tai san cta minh. Dé gidp hinh thic bao hiém trén thuc hién duoc tét nhat y
nghia xa hoi cua minh, luat phép Viét Nam di cho ban hanh cac quy dinh ngan cam viéc
chuyén giao yéu cau boi hoan khi nguoi gay thiét hai duoc xac dinh 1a cha, me, vo, chong,
con cua ngudi duoc bao hiém. Muc dich chinh cua diéu khoan trén 1a nham han ché tinh
trang “Tay nay thi dwa, tay kia thi 1dy” (Give with one hand and take away with the other)
trong quan hé hop déng bao hiém®3. C4 thé thiy cha, me, vog, chdng, con cia nguoi duoc
bao hiém thuong cé quan hé 18 thuc 1an nhau dbi véi bén d6. Vay nén, trong trudng hop
cho phép bén béan bao hiém dugc thé quyén yéu cau bdi thuong thiét hai c6 thé khién nguoi
dugc bao hiém phai thuc hién thay nghia vu cho cac dbi tugng trén. Dan dén viéc bén nay
khong thyuc sy nhan dugc trg gidp mot cach day du tir hop dong bao hiém tai san da giao
két, 1am mat di y nghia ban dau cua viéc xay dung nén hinh thic bao hiém trén. R0 rang,
viéc ghi nhan diéu khoan nay trong Luat Kinh doanh bao hiém nim 2022 1a v6 cung tién
bo va can thiét, tuy nhién van dé can xem xét hién gio 1a liéu khoan 3 Diéu 54 Luat nay chi
ghi nhan viéc giéi han chuyén quyén yéu cau bdi hoan nam trong pham vi cha, me, vo,
chdng, con cua ngudi dugce bao hiém c6 thuc sy diy du? Béi vi, ngoai nhiing chu thé ké
trén thi nhitng thanh vién khac trong gia dinh ciing ¢6 thé khién ngudi duoc bao hiém phai

d6i mat véi tinh trang “Tay nay thi duea, tay kia thi ldy”.

13 Zhen Jing, “Restrictions on the Insurer’s Rights of Subrogation in Chinese Law”, https://bila.org.uk/wp-
content/uploads/2019/04/Issue-126-Jing.pdf, accessed on 12/10/2023.

127


https://bila.org.uk/wp-content/uploads/2019/04/Issue-126-Jing.pdf
https://bila.org.uk/wp-content/uploads/2019/04/Issue-126-Jing.pdf

TAP CHI PHAP LUAT VA THUC TIEN - SO 58/2024

Chiang han, anh A da giao két hop dong bao hiém chéay né voi Cong ty B va hién gio
anh nay dang sng chung véi ba cua minh. Vi tudi cao stc yéu nén nguoi ba khong c6 kha
ning tao ra thu nhap, do d6 phai séng phu thudc vao tién luong hang thang ctiia chau minh.
Trong mot 1an bat can, ngudi ba da quén khoa van gas sau khi nau in, dan dén viéc can nha
ma hai ba chau dang sinh sdng da bi thiéu rui. Nho vao viéc da ky két hgp ddng bao hiém
tir trude, anh A dd nhan duoc tién bao hiém chéay nd tir Cong ty B. DU vy, sau d6 Cong ty
nay da thuc hién thé quyén va doi nguoi ba phai tra lai s tién bao hiém ma ho da thanh
toan cho A. Vi ngudi ba phai séng phu thudc vao anh A, do d6 trong nhiéu truong hop anh
nay sé& phai thay ba minh hoan tra lai s6 tién bdi thuong cho bén ban bao hiém. C6 thé thay,
trong tinh hudng trén nguoi duoc bao hiém thuc chat khdng hé nhan dugc su hd tro no tir
bén ban bao hiém, vay nén ho phai tuw minh khic phuc nhiing thiét hai da xay ra.

Tham khao quy dinh caa cac nudc trén thé gigi, hién nay nhiéu quéc gia dang co xu
huéng ghi nhan pham vi d6i twong duoc huang quyén giéi han chuyén quyén bdi hoan nhu
ngudi viét kién nghi. Cu thé, Piéu 62 Luat Bao hiém caa nuéc Cong hoa nhan dan Trung
Hoa c6 quy dinh:

Bén ban bdo hiém khong thé thirc hién quyén yéu cau boi thirong thiét hai théng qua
si thé quyén truede thanh vién gia dinh hodc nhitng nguwoi thuge thanh vién gia dinh cia
nguoi dwoc bao hiém, ngoai trir treong hop thanh vién gia dinh hodc nhitng nguoi thugc
thanh vién gia dinh cia ngweoi dwoc bao hiém da gdy ra sw kién bao hiém mét céch cé y
nhw quy dinh tai khodn 1 Piéu 60,

Theo ly giai cua hai tac gia Yu Xinnian va Gao Shengping thi “thanh vién gia dinh”
bao gom vo, chong, cha, me va con; con “nhitng ngudi thudc thanh vién gia dinh” sé& 1a
ong, ba, chau, anh, chi, em, va nhitng nguoi nuéi dudng nguoi dugc bao hiém hoic duoc
ngudi duoc bao hiém nudi dudng'®. Nhin chung cic dbi tuong duoc liét ké phia trén co
tinh chat tuong tu va nam trong giéi han khai niém “thanh vién gia dinh” tai khoan 16

Diéu 3 Luat Hon nhan va Gia dinh nam 2014 cua Viét Nam. Ngoai Trung Qudc thi tai

14 Insurance Law of the People's Republic of China 2009 Article 62: “The insurer may not exercise his right
to claim indemnity by subrogation against the insured’s family members or other persons comprising such a
family of the insured, unless the insured’s family members or other personscomprising such a family of the
insured cause an event insured against to occur intentionally as mentioned in para.l of art. 60 hereof”.

15 Yu Xinnian and Gao Shengping (1995), The Most Recent Interpretation on the Articles of the Insurance
Law, People’s Court Press, China, pg. 118.
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khoan 3 Piéu 86 Pao luat Hop déng bao hiém nim 2008 cua Puc® va Piéu L121-12 B
luat Bao hiém cua Phap ciing gidi han viéc thé quyén bdi thuong caa ngudi duoc bao hiém
trong pham vi thanh vién gia dinh cia ngudi duoc bao hiém'’. Biéu ndy gop phan khing
dinh rang, viéc ghi nhan day du thanh vién gia dinh ciia nguoi dugc bao hiém nhu nhirng
d6i twong khong 1am phat sinh viéc chuyén quyén yéu cau boi hoan khong chi co ¥ nghia
dam bao viéc thuc hién hop dong bao hiém tai san c6 ¥ nghia thiét thuc di véi ngudi duoc
bao hiém ma con gitp luat phap Viét Nam hai hoa hon véi phép lut bao hiém québc té. Tur
d6, gitip han ché tinh trang xung d6t phép luat, tao tién dé cho nuéc ta tién sau hon vao nén
kinh té toan cau. Viéc nay 1am phl hop hon can cir ban hanh Luat Kinh doanh bao hiém
nam 2022 trong To trinh V& dy an Luat Kinh doanh bao hiém (sira d6i) caa Chinh phu vao
nam 2021, ciing nhu giup thuc hién hiéu qua tinh than Nghi quyét s6 06-NQ/TW ngay
5/11/2016 ctia Ban Chap hanh Trung wong Dang khda XI1 vé “Thuc hién c6 hiéu qua tién
trinh hoi nhap kinh té quéc té, giir vitng 6n dinh chinh tri - x& hoi trong bdi canh nudc ta
tham gia cac hiép dinh thuong mai tu do thé hé méi”.

Tir viéc phén tich nay, nguoi viét cho rang phép luat Viét Nam nén mo rong hon pham
Vi céc ddi duge duge huong quyén gisi han chuyén quyén yéu cau boi hoan, thay vi quy
dinh nhu hién tai khoan 3 Diéu 54 Luat Kinh doanh bao hiém nim 2022 c6 thé doi thanh
“Doanh nghiép bdo hiém, chi nhanh doanh nghiép bdo hiém phi nhan tho nuéc ngoai khéng
ot YeU cau thanh vién gia dinh cia ngwoi dwoc bao hiém boi hoan khoan tién ma doanh
nghiép bao hiém, chi nhanh doanh nghiép bdo hiém phi nhan the nide ngodi da tra cho
nguweoi diroc bao hiém, trir trirong hop nhitng ngueoi ndy ¢ Y gay ra ton that”.
4. Két luan

Thong qua qué trinh phan tich Luat Kinh doanh bao hiém nim 2022 vé vin dé
chuyén quyén yéu cau boi hoan trong hop dong bao hiém tai san, nguoi viét d cho thay
mot s6 mat han ché trong quy dinh phap luat nudc ta lién quan dén khia canh trén. Dong
thoi, bang viéc tham khao kinh nghiém quéc té va cin ctr vao cac nguyén tic co ban trong

giao két va thuc hién hop ddng bao hiém, ciing di dé& xuat nhing giai phép hiru ich gop

18 Germany Insurance Contract Act 2008 Section 86 clause 3: “If the policyholder claims compensation from
a person with whom he is sharing a common household when the loss occurs, assignment in accordance with
subsection (1) cannot be asserted, unless that person intentionally caused the loss”.

17 French Insurance Code 2004 Article L121-12: “Notwithstanding the above provisions, the insurer shall
have no recourse against the children, descendants, ascendants, relations in direct line ... living in the
insured’s home, except in the case of malevolence committed by one of such persons”.
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phan khic phuc nhitng bét cap. Viéc st dung cong cu so sanh luat trong qua trinh thuc hién
bai viét ndy ngoai viéc gitip dua ra duoc cac bién phap khic phuc mét cach phu hop, con
c6 ¥ nghia hd tro phép luat Viét Nam tiém can hon véi nén 1ap phap quéc té. Nho do, mo
ra nhiéu co hoi cho nuéc ta d& dang hoi nhap hon vao nén kinh té thé gisi, gép phan phat

trién hiéu qua tiém lec kinh té nuéc nha.
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