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THUC TRANG PHAP LUAT VE HQP PONG KINH DOANH BAT PONG SAN VA
MOQT SO KIEN NGHI HOAN THIEN

Tom tat:

Luat Kinh doanh bit déng san nim
2023 da dugc Québc hoi théng qua ngay
28/11/2023 va c6 hiéu luc thi hanh ké ti
ngay 01/01/2025 véi 10 Chuong véi 83
biéu. Viéc Luat duoc thdng qua voi nhiing
stra d6i quan trong gin véi thuc tién s& gop
phan 1am minh bach thi trudng, bao vé tét
nhat quyén loi cia nguoi mua, thué, thué
mua bat dong san, dem lai chuyén bién tich
cuc cho thi trudng bat dong san ngay sau
khi Luat c6 hiéu luc. Tuy nhién, dé Luat c6
thé phat huy duoc tdi da tinh hiéu qua maot
cach toan dién thi doi hoi can phai tiép tuc
hoan thién cac quy dinh ¢o6 lién quan, dac
biét 1a cac quy dinh vé hgp dong kinh doanh
bat dong san. Miac du, Luat Kinh doanh bat
dong san nam 2023 da dua ra dugc cac quy
dinh ¢ tinh mai trén co sé ké thira va khic
phuc nhitng van dé& con bit cap, han ché
trong quy dinh vé hop dong kinh doanh bat
dong san tai Luat Kinh doanh bat dong san
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Abstract:
The Law on Real Estate Business
2023 was passed by the National Assembly
on November 28, 2023 and takes effect from
January 1, 2025 with 10 Chapters with 83
Articles. The passage of the Law with
associated with

important amendments

reality — will  contribute to  market
transparency, best protect the interests of
real estate buyers, renters, renters, renters,
and buyers, bringing positive changes to the
real estate market immediately after the Law
comes into effect. However, in order for the
Law to maximize its effectiveness
comprehensively, it is necessary to continue
to improve relevant regulations, especially
regulations on real estate business contracts.
Although, the Law on Real Estate Business
in 2023 has introduced new regulations on
the basis of inheritance and overcoming
limitations in the

inadequacies and

provisions on real estate business contracts
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nim 2014. Tuy nhién, van con mot sé van
dé van can phai tiép tuc quy dinh 1am rd
trén co so hoan thién hon. Xuit phat tir do,
bai viét tap trung khai quat vé hop dong
kinh doanh bat dong san, danh gia thuc
trang quy dinh phép luat diéu chinh vé loai
hop ddng nay, tir 46 ra mot sé dé xuat kién

nghi tiép tuc hoan thién dé nang cao hiéu

in the Law on Real Estate Business in 2014.
However, there are still some issues that still
need to be further clarified on a more
complete basis. Starting from there, the
article focuses on an overview of real estate
business contracts, assessing the current
status of legal regulations governing this

type of contract, from which a number of

qua thyec thi. proposals and proposals continue to improve
the efficiency of implementation.
T khoa: Keywords:

Hop dong kinh doanh bat dong san, Real estate business contracts, laws,

phép luat, thyc trang, kién nghi. current status, recommendations.
1. Pat van dé

Hién nay, thi truong bat dong san da c6 nhitng chuyén bién manh mg, dién ra thuong
xuyén, lién tuc, cac hoat dong mua ban, chuyén nhuong, cho thué, cho thué lai, thué mua,
tang cho, ... bat dong san dién ra vo cing soi noi. Giao dich bat dong san ting vot ca vé sb
lwong, quy md va gia tri. Chinh vi vay, cac hoat dong kinh doanh bat dong san dwgc nha
nudc quan ly rat nghiém ngat nham coéng khai, minh bach cac giao dich bat dong san va
dam bao an toan phap 1y cho ngudi dan khi tham gia vao céc giao dich nay. Hién nay, hoat
d6ng kinh doanh bit dong san duoc diéu chinh trong Luat Kinh doanh bat dong san nim
2014, B luat Dan sy nam 2015, Luat Pau tw ndm 2020, Luat Dat dai nim 2013, Luat Nha
& nam 2014... cing mot s6 vian ban hudng dan thi hanh da gop phan hoan thién hon vé co
s& phép ly cho cac chi thé tham gia thi truong bat dong san, tao méi trudng lanh manh cho
thi tredng bat dong san van hanh hiéu qua dudi sy quan ly caa Nha nuée. Hop dong kinh
doanh bat dong san chinh 1a hinh thie phap 1y dé thuc hién cac giao dich vé kinh doanh bit
dong sant. Trén thyc té, thi truong bat dong san phat trién qua nhanh khién cho céc quy
dinh vé hop dong kinh doanh bat dong san dugc quy dinh trong Luat Kinh doanh bat dong

L Lé Minh Hung (2014), Sita ddi cdc quy dinh vé hop dong kinh doanh bt dgng san trong Lugt Kinh doanh
bat dong san, Tap chi Khoa hoc Phép ly, s6 2.2014, tr.42.
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san nam 2014 khong con dap tng duoc voi diéu kién thuc té va khong ddng bo, théng nhat
vé6i cac Luat khac. Piéu nay da tao diéu kién cho cac dbi twong loi dung dé thuc hién hanh
vi vi pham phép luat, gay nguy hiém cho ngudi dan va anh huéng dén sy an toan cua thi
truong bit dong san. Do do, yéu cau dit ra 1a can phai stra ddi, bd sung, hoan thién cac quy
dinh phap luat hién hanh vé hop dong kinh doanh bat dong san dé phd hop véi diéu kién
thuce tién, dic biét Ia trong bdi canh Luat Kinh doanh bat dong san nam 2023 di dugc Québc
hoi thdng qua ngay 28/11/2023 va c6 hiéu luc thi hanh ngay 01/01/2025.
2. Khai quéat vé hep ddng kinh doanh bat déng san tai Viét Nam

Trong hoat dong kinh doanh bat dong san, hop dong 1a hinh thirc phap 1y dé thuc
hién céc giao dich, 1a co s¢ dé rang budc hai hoac nhiéu chu thé ky két hop dong thuc hién
quyén va nghia vu cia minh. Theo Diéu 383 B6 luat Dan sy nam 2015 (BLDS niam 2015)
hop dong la “sw thoa thudn giira cac bén vé viéc Xac ldp, thay doi hodc cham dirt quyen,
nghia vu dan sy”. Theo d6, ban chat cua hop dong chinh 1a su thoa thuan gitra céc bén, yéu
t6 thoa thuan cua céc chu thé 1a tién dé cua hop dong va duoc xem 4 tuyét dbi2. Moi hop
dong déu co sy thoa thuan nhung khong phai su théa thuan nao cua cac bén ciing 13 hop
dong. Mot hop dong duogc hinh thanh khi co dé nghi giao két hop dong va c6 su chap nhan
dé nghi giao két hop dong d6. Yéu té khdng thé thiéu trong hop dong 1a d6i twong caa hop
d6ng, su thoa thuan caa cac bén phai hudng dén mot dbi twong cu thé va khong bi cAm dua
vao céc giao dich, néu dbi tuong la bat hop phép thi hop dong s& vo hiéu. Noi dung caa
hop ddng duoc quy dinh cy thé tai Didu 398 BLDS nim 2015, hop ddng c6 hiéu lyc khi
dap Gmg cac diéu kién ma luat quy dinh tai Piéu 117 BLDS niam 2015, hop dong s& vd hiéu
néu tréi vai cac quy dinh cua phép luat.

Hop dong kinh doanh bat dong san ciing 1a mot loai hop ddng dan su. Theo khoan 1
Piéu 3 Luat Kinh doanh bat dong san nam 2023 (Luat KDBPS nam 2023), kinh doanh bat
dong san 1a “hogat déng nham muc dich tim kiém lgi nhudn théng qua viéc bé vén dé tao
lgp nha ¢, cbng trinh xay dung, quyéen si dung ddt da c6 ha tang ky thudt trong du &n bt
dong san dé ban, chuyén nhirong; cho thué, cho thué lgi, cho thué mua nha ¢, cong trinh
xay ding; cho thué, cho thué lai quyén si dung dat da c6 ha tang ky thudt trong du &n bat

deng san; chuyén nhwong dir an bdt dong san; kinh doanh djich vu bdt déng san”. Theo

2 Nguyén Thi Xuan (2014), Phap lugt vé hop déng kinh doanh bdt dgng san ¢ Viét Nam, Luan van Thac si
Luat hoc, Khoa Luat — Dai hoc Quoc gia Ha Noi, tr.14.
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khoan 8 Piéu 3 Luat KDBPS niam 2023, hop déng kinh doanh bat dong san 1a“sy thoa
thudn bang van ban giira té chirc, cd nhan kinh doanh bdr déng san c¢é di diéu kién theo
quy dinh ciia Ludt nay véi té chire, ca nhan khac dé: mua béan, cho thué, cho thué mua nha
&, cdng trinh xdy ding; chuyén nhwong, cho thué, cho thué lai quyén sir dung ddt di cé ha
tang ki thugt trong duw &n bdt dong san; chuyén nhirong toan bé hodgc mét phan dir an bat
déng san”. Do d6, c6 thé hiéu hop ddng kinh doanh bat dong san 12 su thoa thuan bang van
ban gitta cac bén chu thé ma trong d6 it nhat mot bén 1a cha thé kinh doanh bat dong san dé
mua bén, chuyén nhugng, cho thué, cho thué mua mot bit dong san nhat dinh nham tim
kiém lgi nhuan.® Hop dong kinh doanh bat dong san cé nhimng dic diém cua hop dong dan
su néi chung va ciing ¢6 nhitng dic diém riéng biét. Chi thé cua hop dong kinh doanh bat
dong san phai c6 nang luc phap luat dan su, ning luc hanh vi dan su phi hop véi hop dong
xéc 1ap, phai tu nguyén giao dich va it nhat mot bén chi thé 1 t6 chic, ca nhan kinh doanh
bat dong san. Theo Piéu 16 cia Luat KDBDS nam 2023 quy dinh vé thuc hién giao dich
kinh doanh nha &, cong trinh xay dung c6 sin, cac bén trong giao két hop ddng co trach
nhiém chuan bi day du thdng tin, gidy to dé xac lap giao dich, ky két hop déng theo quy
dinh; dap tng diéu kién dbi véi to chac, ca nhan kinh doanh bat dong san theo quy dinh
cuia phap luat vé kinh doanh bat dong san; dap ung diéu kién vé dbi tuong dugc mua, thug,
thué mua nha &, cong trinh xay dung, phan dién tich san xay dung trong cong trinh xay
dung theo quy dinh cua phap luat vé kinh doanh bat dong san va phap luat vé nha ¢; truéc
khi ky hop dong, bén béan, cho thué, cho thué mua phai cung cip day du thdng tin va gidy
to phap ly caa bat dong san va hop dong phai duoc cong chang khi thuoc dién phai cong
chang, ching thuc. Déi twong cua loai hop dong kinh doanh bat dong san 1a nha & ¢6 san,
nha & hinh thanh trong twong lai, cong trinh xay dung, quyén st dung dat. Hop dong kinh
doanh bat dong san phai duoc xac 1ap bang van ban va mot sb loai hop dong phai dugc
cdng chang, chiing thuc theo quy dinh cua phép luat. Céc loai hop dong kinh doanh bat
dong san dugc quy dinh tai khoan 1 biéu 17 Luat KDBDS nam 2014, bao gém: Hop ddng
mua bén nha, cong trinh xay dung; hop ddng cho thué nha, cng trinh xay dung; hop ddng
thué mua nha, cong trinh xay dung; hop dong chuyén nhuong, cho thué, cho thué lai quyén

sir dung dat; hop ddéng chuyén nhuong mot phan hoic toan bo du an bat dong san. Hién

* Nguyén Thi Xuan (2014), Phap lugt vé hop déng kinh doanh bdt dgng san ¢ Viét Nam, Luan van Thac si
Luat hoc, Khoa Luat — Dai hoc Quoc gia Ha Noi, tr.20.
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nay, theo quy dinh tai Khoan 1 Biéu 44 Luat KDBDS nam 2023 di bo sung thém nhiéu
loai hop ddng dap tng thuc tidn nhu hop dong mua ban, thué mua céng trinh xay dung c6
cong ning phuc vu muc dich du lich, luu tri; hop ddng mua ban, thué mua cong trinh xay
dung c6 cong nang phuc vu muc dich gido duc, y té, thé thao, vin hoa, vin phong, thuong
mai, dich vy, cdng nghiép va cc cong trinh xay dung c6 cong niang phuc vu hdn hop...

C6 thé thay, hop dong kinh doanh bat dong san dong vai trd quan trong trong viéc
Xé&c 1ap quyén va nghia vu cua cac bén, 1a co s& dé cac bén thé hién mot cach chinh xéac va
nghiém tlc nhat quyén va nghia vu cia minh va déi tac. Hon nita, hop dong ciing 1 can cir
truc tiép nhat dé cac bén giai quyét tranh chap khi phat sinh mau thuan. Théng qua hop
d6ng kinh doanh bat dong san, Nha nuéc sé dé dang quan 1y hon ddi véi hoat dong caa cac
chu thé trong thi truong bt dong san, dam bao moi cudc giao dich bat dong san déu phai
cong khai rd rang, an toan va hop phap.
3. Thuc trang phap luat vé hep dong kinh doanh bat dong san & Viét Nam

Qua danh gia, tong két so b, Luat KDBDS nim 2014 di dam bao théng thoang vé
moi truong dau tu, kinh doanh cho doanh nghiép trong va ngoai nuéc; khong 1am phéat sinh
thu tuc hanh chinh, gidy to.... va tao diéu kién dé thi truong bt dong san hoat dong theo
co ché thi truong, tao khudn kho, hinh thanh thi truong bat dong san hoan chinh, thong
nhat.* Tuy nhién, véi sy phét trién manh mé cua thi truong bat dong san trong nhimg nam
gan déy, cac quy dinh vé kinh doanh bat dong san khdng con phu hop véi diéu kién thyuc
tién xa hoi, khong ddng nhat véi cac Luat chuyén nganh khéc, chinh vi thé ma xuat hién
nhiéu bat cap trong quy dinh vé hop ddng kinh doanh bat dong san can phai sia doi, bo
sung. Pé khic phuc cac van dé bat cap do, hién nay Luat KDBDS niam 2023 di dugc xay
dung va thong qua. Tuy nhién, diéu chinh vé vin d& hop ddng kinh doanh bat dong san,
cac quy dinh tai Luat KDBDS niam 2023 ciing con ton tai mot s6 van dé bat cap, cu thé 1a:

Thet nhdt, noi dung chinh cua hop ddng kinh doanh bat dong san duoc quy dinh tai
Diéu 46 cua Luat KDBDS nam 2023 chua that su tich bach véi cac quy dinh trong BLDS
nam 2015. Viéc dua ra quy dinh vé noi dung cua hop ddng trong kinh doanh bt dong san
la mot didu khoan méi duoc dua vao Luat KDBDS nam 2023, Luat KDBDS nam 2014
khéng co quy dinh cu thé noi dung nay. Theo khoan 1 Piéu 45 Luat KDBDS niam 2023

4 B¢ Xay dung (2022), Bdo cdo danh gia tac dong Cua chinh sach trong dé nghj xay dung Ludt Kinh doanh
bat dong san thay the, tr.1-2.
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quy dinh: Té chtc, c& nhan kinh doanh bat dong san, kinh doanh dich vu bat dong san thi
phai xac 1ap va st dung hop dong, tuan tha dung quy dinh caa phap luat vé kinh doanh bt
dong san va BLDS. Hop dong kinh doanh bat dong san 1a mot dang cua hop dong dan sy,
BLDS di quy dinh nhitng loai hop ddng co ban cua hoat dong kinh doanh bét dong san,
chinh vi thé, phap luat vé kinh doanh bat dong san chi nén quy dinh cu thé cac diéu kién
dic thu caa bat dong san trong ndi dung cua hop dong, tranh quy dinh trung 1ap véi BLDS
s& d& gay nham lan. Cac diéu khoan trong hop dong nhu théng tin cua cac bén, gia mua
ban, cho thué, phuwong thirc va thoi han thanh toan, thdng tin vé bt dong san, ... da duoc
quy dinh trong BLDS. Vi thé, cac bén c6 thé dung BLDS 1am co s& phéap 1y dé diéu chinh
hop dong cia minh.

The hai, van dé cong chiing cua hop ddng kinh doanh bat dong san. Theo khoan 4
Diéu 44 Luat KDBDS nam 2023, viéc cdng ching, ching thuc hop dong la khdng bat
budc. Theo d6, hop ddng kinh doanh bat dong san ma mot bén hoic cac bén tham gia giao
dich 1a doanh nghiép kinh doanh bit déng san duoc cong chiing hoic chirng thuc theo yéu
Ccau cua cac bén. Trong khi do, theo quy dinh tai Diéu 164 Luat Nha ¢ nam 2023, viéc mua
ban, thué mua, ting cho, d6i, gop vdn, thé chap nha & thi phai thuc hién cdng chiing hoic
chtng thuc hop déng®; truong hop té chuc ting cho nha tinh nghia, nha tinh thuong, nha
dai doan két; mua ban, thué mua nha & thugc tai san cong; mua ban, thué mua nha ¢ ma
mot bén 12 t6 chuc, bao gom: nha ¢ x& hoi, nha & cho lyc luong vil trang nhan dan, nha ¢
phuc vu tai dinh cu; gop von bang nha & ma c6 mot bén 14 to chic; thué, muon, & nho, ty
quyén quan ly nha ¢ thi khéng phai thuc hién cong chang, chung thuc hop dong, trir
truong hop cac bén co nhu cau®. Cé thé thiy rang, ddi twong cia hop dong kinh doanh bt
dong san ludn mang gia tri 16n, chira dung nhiéu rai ro va tranh chap c6 thé xay ra bat cir
lac nao, do d6 viéc cong ching, ching thuc hop dong sé 1a can ctr dé xac dinh trach nhiém
ctia cac bén, bao vé dugc quyén va loi ich chinh dang, hop phép cua cac cha thé. Do vay,
viéc quy dinh khdng bat budc phai cong chung hop dong kinh doanh bat dong san nhu
truong hop tai Luat KDBDS nam 2023 1a chwa bao dam an toan phép ly, quyén va loi ich
hop phap cua ca nhan, t6 chic ciing nhu chwa théng nhat véi Luat Nha ¢ nam 2023.

5 Khoan 1 Diéu 164 Luat Nha & nam 2023.
6 Khoan 2 Diéu 164 Luat Nha & nim 2023.
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Thit ba, thiéu cac quy dinh rang bugc trach nhiém thuc hién hop dong. Theo quy dinh
tai Didu 25 Luat KDBDS nam 2023 quy dinh vé thanh toan trong mua ban, thué mua bAt
dong san hinh thanh trong twong lai, trong truong hop bén mua, bén thué mua chua duoc
cip Gidy chang nhan quyén sir dung dat, quyén sé hitu nha & va tai san khéc gan lién véi
dat thi bén béan, bén cho thué mua khéng duoc thu qua 95% gia tri hop dong. Tuy nhién,
quy dinh vé thanh toan trong mua ban, thué mua bat dong san hinh thanh trong twong lai
chua quy dinh bén béan, bén cho thué mua bat dong san trong tuong lai duoc ap dung cac
bién phap, hinh thitc dam bao thay thé khi chua thu dugc 5% gia tri hop dong con lai.
Dong thoi, cling chua co quy dinh trach nhiém dam bao nghia vu thanh toan hét 5% gia tri
hop dong cua bén mua, bén thué mua cho bén ban, bén cho thué mua.” Nhu vay, trong
truong hop co quan nha nudc c6 thim quyén da cip gidy chung nhan quyén st dung dat,
quyén so hitu nha ¢ va tai san khac gan lién voi dat nhung bén mua, bén thué mua chua
thanh toan hét 5% gié tri con lai thi ai s& 1a ngudi gitr nhitng gidy to nay. Bén canh do,
trong trudng hop nay thi bén béan, bén cho thué mua c6 dugc bao luu quyén sé hitu d6i voi
bat dong san hay khdng. Nhitng van dé nay, hién nay tai Luat KDBDS nam 2023 chua ¢
quy dinh cu thé, rd rang.

4. Mgt so kién nghi hoan thién quy dinh phap luat vé hep dong kinh doanh bat déng
san tai Viét Nam

Hoat dong kinh doanh bit dong san la hoat dong duoc thyc hién vi muc dich loi
nhuan, mang lai nhiéu loi ich cho cac chu thé, thiic day phat trién kinh té qudc dan. Trong
giai doan 2014 — 2018, thi truong bat dong san c6 dau hiéu hoi phuc va phat trién on dinh.
Giai doan nay thi truong xuat hién nhiéu loai hinh bat dong san méi gia nhap nhu:
officetel, condotel, shophouse... Trong nam 2018, thi trudng Xdy ra cac dot sbt dat lan rong
tai nhiéu khu vuc trén ca nude. Giai doan 2019 — 2022, véi su bat 6n dia — chinh trj va kinh
té toan cau, sot dét tiép tuc bung phét & nhiéu dia phwong khién gia bat dong san ¢ nhitng
noi nay tang cao. Tuy nhién, cic con sdt qua rat nhanh, thi truong tai khu vuc d6 nhanh

chong roi vao tram lang, thi trudng bit dong san xuat hién sy sut giam ca vé ngudn cung

" Trang thong tin pho bién, gido duc phap luat Thanh phd Hai Phong (2022), “Nhing bdt cap trong kinh
doanh bar dong sdn hinh thanh trong twong lai”, https://pbgdpl.haiphong.gov.vn/Nghien-cuu-trao-
doi/Nhung-bat-cap-trong-kinh-doanh-bat-dong-san--hinh-thanh-trong-tuong-1ai-90203.html, truy cap ngay
7/9/2023.
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va s luong giao dich.? C4 thé thay, hoat dong nay bén canh mang lai nhiéu loi ich thi ciing
mang lai nhiéu rai ro cho céc chu thé vi tinh bt 6n dinh, phu thudc vao tinh hinh kinh té,
chinh tri, xa hoi. Khong chi vay, trén thuc té, rat nhiéu vy viéc lira dao lién quan dén linh
vuc kinh doanh bat dong san, gay thiét hai dén vat chit va tinh thin cua ngudi dan ma
nguyén nhan la do su thiéu hiéu biét, ca tin cia nguoi dan khi ky két hop dong mua béan
nha & ¢6 sin, nha ¢ hinh thanh trong tuong lai, chuyén nhuong quyén st dung dat,....
Chinh vi vay, dé bao vé an toan phap 1y cho ngudi dan, quyén va nghia vu caa cac chu thé
thi viéc sira ddi, bd sung cac quy dinh caa phap luat vé hop ddng kinh doanh bat dong san
1a diéu can thiét trong thoi diém hién tai. Theo d6, dé khic phuc nhiing van dé han ché con
ton tai, tac gia dé& xuit mot s6 kién nghi dva trén Luat KDBDS nim 2023 nhu sau:

Mgt 1a, vé ndi dung trong hop dong kinh doanh bat dong san theo Diéu 46 cua Luat
KDBDS nim 2023, tac gia dé xuat nén quy dinh tach bach cac quy dinh vé ndi dung trong
hop dong kinh doanh bat dong san véi cac quy dinh trong BLDS. Theo d6, cac quy dinh vé
hop ddng di duoc quy dinh trong BLDS thi Luat KDBBS s& khong quy dinh lai nita. Cu
thé, noi dung cac diéu khoan co ban cua hgp dong kinh doanh bat dong san dugc thuc hién
theo quy dinh cua phép luat dan sy, dong thoi, ting loai hop dong phai dap tng nhimg diéu
kién dic thu caa bat dong san khac nhau. Vi du nhu hop dong chuyén nhuong, cho thué
quyén sir dung dat da cd ha tang k¥ thuat, ngoai nhimg thong tin chinh nhu tén, dia chi cua
c4c bén, gia chuyén nhuong, cho thué, phuong thirc va thoi han thanh toan, quyén va nghia
Vu cuia cac bén, ... da duoc quy dinh trong BLDS thi céc bén sé& dua vao BLDS dé xéc dinh,
con Luat KDBBS sé& quy dinh cac noi dung dac thu vé bat dong san 1a quyén sir dung dat
da co ha tang k¥ thuat nhu cac thong tin vé dat va ha ting da c6 trén dét, thoi han ban giao
dat va hd so kém theo,.... Viéc quy dinh nhu d& xuat s& lam cho diéu luat ngan gon, dé
hiéu, khong tring voi cac quy dinh trong BLDS, giup nguoi dan dé 4p dung va khéng bi
nham Ian.

Hai 14, vé van d& cong chiing hop ddng kinh doanh bat dong san tai khoan 4 Diéu 44
Luat KDBDS nam 2023, tac gia dé xuat nén sira d6i lai theo hudng cu thé nhu sau: “Hop
dong kinh doanh bdr d@éng san, hop dong kinh doanh dich vu bdt dong san dwoc ldp thanh
vin ban. Hop dong kinh doanh bdr déng sdn diwoc ky két khi bar déng san, du an bdt dong

8 Thanh Xuan (2023), “8 chu ky phét trién cua thi rrirong bdt déng san thoi gian qua”,
https://vneconomy.vn/8-chu-ky-phat-trien-cua-thi-truong-bat-dong-san-thoi-gian-qua.htm, truy cap ngay
7/9/2023.
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san da cé du diéu Kién duwa vao kinh doanh theo quy dinh cua Ludt nay. Viéc cong ching,
chitng thuc hop dong dwroc thuc hién theo phap ludt vé cong ching, chiing thiee 7. Viéc bét
budc cng ching, ching thuc céc loai hop dong 1a diéu can thiét bai bat dong san 1a tai san
ctia ngudi dan, mang gia tri rat Ion, song cac san pham bat dong san cua doanh nghiép can
rat nhiéu hd so, hop ddng, nhiéu thu tuc phap 1y, ... rat khé dé nguoi dan nim dwoc toan bo
va kiém soat ki cang, d& dan dén rui ro trong ky két va thuc hién hop dong. Do do, viéc
cdng ching, chang thuc hop dong kinh doanh bat dong san s& dong vai tro kiém soat dé
canh bao, phong ngtra va ngan chan rai ro, bao dam an toan phap ly, quyén va loi ich caa
hop phép cua ca nhan, to chac, day sé& 1a co sé truc tiép dé cac bén giai quyét tranh chap
cua minh mét cach cdng khai, hgp phép va an toan.

Ba 1, can tiép tuc quy dinh rd vé bién phap, hinh thirc dam bao thay thé khi bén
ban, bén cho thué mua bat dong san trong tuong lai chua thu dwgc 5% gia tri hop dong
con lai, ddng thoi cling can co quy dinh rd vé trach nhiém dam bao nghia vu thanh toéan
hét 5% gia tri hop dong cua bén mua, bén thué mua cho bén ban, bén cho thué mua.
Theo d6, Diéu 25 Luat KDBDS niam 2023 can tiép tuc quy dinh rd theo hudng: “Néu
bén mua, bén thué mua chiea diroc cap Gidy chizng nhdn quyén si dung dat, quyén s hiru
nha ¢ va tai san khac gan lién véi dat thi bén ban, bén cho thué mua khéng dwoc thu qua
95% gia tri hop déng. Phan gia tri con lai cua hop dong dwroc khach hang chuyén vao tai
khodn cua chii dau tr mo tai té chirc tin dung dé quan 1y va chi dau tw khéng dwoc sir
dung sé tién nay; hinh thizc quan ly, cac chi phi, loi tite phdt sinh lién quan dén khoan tién
nay do chi dau tw va ngdn hang tw théa thudgn. Chi dau tw chi dwoc ldy tién ra khoi tai
khodn ngdn hang va dwge huéng sé tién ndy cung véi 13i sudt ngan hang (néu co) khi co
quan nha nwéc c6 tham quyén da cap Gidy chirng nhdn quyén sir dung dat, quyén sé hitu
nha ¢ va tai san khac gan lien véi dat cho bén mua, bén thué mua nha J, cdng trinh xay
dung.” Viéc quy dinh theo hudng dé xuat néu trén 1a can thiét boi noi dung quy dinh nay
s& c6 thé khic phuc duoc nhitng van dé bat cap dang ton tai trén thuc té, diéu nay ciing
tao su linh dong va thuan loi cho cha dau tu. Boi trén thuc té, c6 nhiéu truong hop chu
dau tu 1am ho so cap gidy chung nhan cho khach hang, d& nghi khach hang nop hé so
cho chi du tu lam thu tuc nhung khach hang khéng nop, dan dén viéc chu dau tu mai
khéng thu dugc 5%, chinh vi thé, day 1a van dé can tiép tuc stra d6i, bo sung. Bén canh

d6, can bd sung thém quy dinh rang budc trach nhiém thuc hién hgp ddng trong hoat dong
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mua ban, thué mua bat d6ng san hinh thanh trong tuong lai. V& ban chat, tai thoi diém giao
két hop dong, dbi teong cua hop ddng nay chua hinh thanh, chua ton tai, théng tin vé nha &
chi dugc thé hién qua ban v& va théng xin xay dung trong gidy phép va hop dong. Do do,
bén mua bat dong san hinh thanh trong twong lai s& gap kho khin trong viéc theo ddi va
quan ly du &n caa minh. Chinh vi thé, Luat KDBDS nam 2023 va cac vin ban huéng dan
thi hanh can nén bd sung thém quy dinh vé kiém dinh chit lwong nha ¢ trude khi thanh
toan va ban giao nha &, bén mua c6 thé kiém tra duoc tién do thuc hién, danh muc vat liéu
xay dung, ... @& han ché tinh trang khiéu nai do nha & kém chat lwong khéng mong muén,
tranh truong hop “mua nha & trén giay”.

Cudi cung, dé han ché nhitng rui ro c6 thé phét sinh trong khi thiét 1ap céc hop dong
kinh doanh bat dong san thi doi hoi Nha nuéc can phai tiép tuc diy manh tuyén truyén, phd
bién phap luat cho ngudi dan dé nang cao kién thic phép luat vé hop dong, dac biét 1a vé
hop dong kinh doanh bat dong san, tir d6 giup ngudi dan cé thé phong ngira va tranh duoc
nhitng rai ro khi tham gia vao cac giao dich kinh doanh bat dong san. Pong thoi, can phat
huy vai trd quan 1y nha nudc trong dinh hudng, diéu tiét va kiém soat hoat dong kinh
doanh bat dong san, dam bao thi trudng bat dong san hoat dong cong khai, minh bach, lanh
manh va an toan.

5. Két luan

Hop ddng kinh doanh bat dong san dong vai trd quan trong trong cac giao dich bat
dong san, day 1a cin ct dé bao vé cac chu thé tham gia thi truong bat dong san, 1a co so dé
cac bén giai quyét tranh chap ciia minh mét cach hop ly, céng khai, minh bach. Tuy nhién,
hién nay cac quy dinh vé hop ddng kinh doanh bat dong san van chua that sy hoan thién,
didu nay anh huong khong nho dén van dé dam bao quyén va lgi ich cua cac chi thé khi
tham gia vao cac giao dich kinh doanh bat dong san. Do d6, viéc tiép tuc hoan thién phap
luat cing nhu ning cao hiéu qua thuc thi phap luat vé hop ddng kinh doanh bat dong san la
yéu cau khach quan dé c6 thé nang cao tinh minh bach cua thi trudng bat dong san, tao ra
mot hanh lang phap 1y an toan, ddng thoi bao vé tét nhat quyén va loi ich chinh dang cua

chu thé tham gia thi truong bat dong san trong béi canh hién nay.
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