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The documents of the 13th National
Party Congress affirmed "Promoting
decentralization, delegation of authority,
clearly defining responsibilities between the
Government and ministries; between the
and  local
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by

institutionalized in the 2013 Constitution.

management". policy of

been  affirmed our Party and

The system of legal normative documents

has been gradually perfected with

regulations on decentralization, delegation
of authority between the central and local
authorities as well as between different
levels of local authorities, contributing to
the state

enhancing effectiveness  of
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phét trién kinh té-xa hoi. Tuy nhién, bén
canh nhiing két qua da dat duoc trong xay
dung phép luat thi phap luat vé phan cép,
phan quyén giita Trung wong va dia phuong
van con nhiing han ché nhit dinh, lam giam
hiéu qua cbng tac quan ly nha nudc tai dia
phuong, cac han ché ndy xuét phat tir nhiéu
nguyén nhan khéc nhau, can phai c6 nhiing

giai phap phu hop nham hoan thién phép

management in sectors, fields, and fostering
greater initiative for local authorities in
implementing socio-economic development
missions. However, alongside  the
achievements in legal establishment, laws
on decentralization, delegation of authority
between the central and local levels still
limitations, the

have certain reducing

effectiveness of state management at the

luat trong thoi gian téi. local level. These limitations stem from
various reasons and require appropriate
solutions to improve the legal system in the
future.

Tur khoa:

Phan cédp, phan quyén giira trung

Keywords:
Decentralization, delegation between
uong va dia phuong. the central and local governments.
1. Pt van dé

C6 thé ndi rang, cac quy dinh phép luat vé phan cp, phan quyén giita cac cip chinh
quyén nha nuéc Viét Nam hién nay da thé hién rd nhitng nguyén tic, yéu cau trong cong
tac phan cap, phan quyén giira Trung uong va dia phwong. Vai trd ciia cac cap chinh quyén
dia phuong ngay cang dugc khang dinh, nang cao tinh cha dong cua chinh quyén dia
phuong trong viéc quan ly va sir dung ngudn luc & dia phuong. Tuy nhién, trong thuc tién
thi hanh, mot sé quy dinh vé phan cip, phan quyén con chua ddng bo, tham chi méi dung
lai & nhitng nguyén tic, yéu cau ma chua cé co ché, phuong thire thuc hién cu thé, gay kho
khin trong qua trinh t6 chirc thuc hién. Bai viét ndy, tac gia s& phan tich thuc trang phap
luat vé& phan cap, phan quyén giira Trung uong va dia phuong, qua d6 danh gia han ché, bat
cap cua thyc trang va dua ra mot sé giai phap nham hoan thién phép luat vé phan cap, phan
quyén trong thoi gian téi.

2. Thuc trang phap luat vé phan cap, phan quyén giira Trung wong va dia phwong

30



TRUONG PAI HQC LUAT, PAI HQC HUE

Phép luat vé phan cap, phan quyén gitta Trung wong va dija phuong 1a nhitng quy
dinh phép luat nham phan dinh nhiém vu, quyén han cho ting cép, trong dé gitra cap Trung
wong véi chinh quyén dia phuong, hoic giira chinh quyén dia phwong véi nhau goi 1a phan
cip, con giita chinh quyén Trung wong véi chinh quyén dia phwong goi 1a phan quyén.
Viéc phan dinh ndy nham thuc hién c6 hiéu qua cac nhiém vy, quyén han theo huéng rd
rang, dam bao chirc nang, tham quyén va diéu kién mdi cip. Trén phuong dién phap luat,
c6 thé thay rang, su phan dinh nhiém vu, quyén han duoc cu thé hda trong nhiéu van ban
phép luat khéac nhau, c6 gié tri phap 1y khac nhau. Cac vin ban c6 gié tri phap 1y cao nhét
vé phan cip, phan quyén hién nay duoc quy dinh trong Hién phap nam 2013, Luat T6 chirc
Chinh phu nam 2015, Luat Té chicc Québc hoi nam 2015, Luat T chic chinh quyén dia
phuong nam 2015 va cac luat chuyén nganh.

Trong cac van ban phap ly trén, mot sé noi dung quan trong trong viéc phan quyén
nhu nguyén tac phan quyén cho chinh quyén dia phuong dugc quy dinh cu thé tai Biéu 12
Luat T chizc Chinh quyén dia phuwong nam 2015 (sira d6i, b6 sung nam 2019), trong d6 c6
nguyén tic “Viéc phan quyén cho méi cdp chinh quyén dia phiong phdi dwoc quy dinh
trong cac lugt”?. Cac Luat khi quy dinh nhiém vy, quyén han cua chinh quyén dia phuong,
clia cac co quan thudc chinh quyén dia phuong phai bao dam céc nguyén tic quy dinh tai
khoan 2 Piéu 11 cia Luat Té chuc chinh quyén dia phuong va phi hop véi cac nhiém v,
quyén han caa chinh quyén dia phuong quy dinh tai Luat nay. Nhu vay, trén co s CAC quy
dinh phap luat vé phan quyén co thé thay rang, viéc phan quyén giita cac cap chinh quyén,
gitta Trung wong v&i dia phuong va giira cac cap chinh quyén dia phuong v6i nhau phai
dugc quy dinh boi Hién phap va luat. Cac cip c6 quyén va trach nhiém bao dam viéc thi
hanh Hién phap va cic quy dinh cua luat, phap Iénh, nghi quyét cia Quéc hoi, Uy ban
thuong vu Quéc hoi (UBTVQH) trén pham vi quan ly ciia cip minh; dong thoi ¢ quyen
quyét dinh cac van dé da duoc luat quy dinh, chiu su thanh tra, kiém tra, giam sat hop phap
trong viéc thuc hién cac nhiém vu, quyén han khi dugc phan quyén.

Déi v6i quy dinh phép luat vé phan cip gitta Trung uong va dia phuong, thi viéc
phan cip duoc quy dinh tai Didu 13 Luat To chirc chinh quyén dia phuong nam 2015 (sira
d6i, bd sung nam 2019), trong d6 xac dinh thim quyén phan cap cua Trung wong cho dia

2 Quéc hoi nuoc Cong hoa x& hoi chu nghia Viét Nam, Lugt té chirc chinh quyén dia phiong ndm 2015 sira
doi bo sung 2019, biéu 12.
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phuong cin ctr vao tinh hinh diéu kién thuc tién tai dia phuong; dam bao cac nguyén tic
phan cép tai khoan 2 Diéu 11 cua Luat nay; dam bao cac ngudn lyc va diéu kién can thiét
khac dé thuc hién nhiém vu, quyén han khi phan cip; chiu trach nhiém truéc co quan da
phan cap®. Vé6i quy dinh ndy, viéc phan cip trong hé théng cac co quan quan 1y nha nudc
duoc xac dinh hai chu thé 1a: Chu thé phan cap, chu thé & Trung wong va chi thé nhan
phan cap, chu thé & dia phuong.

V& nguyén tic thuc hién phan cip, pht hop véi quy dinh caa Hién phép va céc luat
chuyén nganh, Nghi quyét sé 99/2020/NQ-CP ngay 24/06/2020 caa Chinh phu vé day
manh phan cap quan Iy nha nudc theo nganh, linh vuc*. Theo o, thuc hién diy manh phan
cap phu hop véi kha niang tu can dbi vé ngan sach, diéu kién phét trién cia dia phuong,
viing, mién va dic thu nong thon, d6 thi, hai dao gan véi dé cao trach nhiém cua chinh
quyén dia phuong trong viéc thuc hién nhiém vu quan Iy nha nudc dbi voi nganh, linh vuc
va chi dao, diéu hanh phat trién kinh té-x& hoi ¢ dia phuong.

Nhu vay, c6 thé thdy riang, cac quy dinh phép luat vé phan cap, phan quyén giira
Trung wong va dia phuong timg bude di dugc hoan thién, hop 1y hon, gbp phan nang cao
hiéu lyc, hiéu qua quan 1y nha nudc dbi véi nganh, linh vuc, tao diéu kién cho chinh quyén
dia phuong chu dong nhiéu hon trong viéc thyuc hién cac nhiém vu phat trién kinh té-xa hoi
& dia phuong. Cac bd, co quan ngang bd da ra soat va dé xuat cac noi dung thuc hién phan
cap quan 1y nha nudc theo nganh, linh vuc. Chinh quyén dia phwong, UBND céc cip duoc
trao thém tham quyeén, trach nhiém trong viéc quyét dinh quy hoach, ké hoach phat trién
kinh té, xa hoi cta dia phuong,..Cac quy dinh trén ddy 1a budc chuyén minh cua phap luat
vé chinh quyén dia phwong, phap luat di kién tao mé hinh té chirc chinh quyén dia phuong
phU hop véi dic diém cia cac don vi hanh chinh, “c6 kha ning mé duong dé t6 chirc chinh
quyén dia phuong(nhat 1a ¢ d6 thi) it ting nic, van hanh hiéu qua va théng sudt hon™®.

3. Mét so6 han ché trong quy dinh phap luat vé phan cip, phan quyén giira Trung

wong v6i dia phwong va nguyén nhian

3 Qudc hoi nuéc Cong hoa xa hoi chii nghia Viét Nam, Ludt té chic chinh quyén dia phirong nam 2015 sia
d6i b sung 2019, Piéu 13.

4 Nghi quyét s6 99/2020/NQ-CP ngay 24/06/2020 ctia Chinh phii, vé ddy manh phan cap quan 1y nha nwéc
theo nganh, linh vyc. ‘

5 Nguyén Vin Cuong: Vé phdn dinh tham quyén giia chinh quyén trung wong va chinh quyén dia phurong tai
Viét Nam hién nay. Nxb. Chinh tri quéc gia Su that, H.2015, tr78.
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Bén canh nhitng két qua dat duoc vé hoan thién phap luat lién quan dén phan phan
cap, phan quyén giita Trung wong va dia phuong. Cac quy dinh hién hanh vé véan dé nay
con mot sé han ché sau:

Mgt 1a, cac quy dinh cta phéap luat chua phan dinh rd rang, cu thé nhiém vu, thim
quyén, trach nhiém caa mdi cp chinh quyén trong viéc thuc hién chic ning quan Iy nha
nudéc, to chic cung cp dich vu cong; chua xac dinh rd trach nhiém cua mdi cap, cua tap
thé va c4 nhan ddi voi nhitng nhiém vu da duoc phan dinh tham quyén giita cac cap chinh
quyén dija phwong. Thadm quyén, trach nhiém cua cac cp chinh quyén dia phuong chua
dugc phan dinh o rang, cac diéu kién vé t6 chirc, can bo, tai chinh, ngan sach, co s¢ vat
chat d@é thuc hién cac nhiém vu duoc phan cap, phan quyén chua duge quy dinh bao dam
tinh dong bd. M hinh té chirc cta cac co quan chuyén mén cua chinh quyén dia phuong
c6 sy rap khuon tuong tng giira chinh quyén dia phuong cap tinh, thanh phé truc thudc
trung wong v4i cic co quan bo, nganh ¢ trung wong. Co cau td chic chinh quyén cap dudi
van gidng co cu, to chirc chinh quyén cip trén, viéc sip xép chirc ning, nhiém vu cua cac
co quan, to chirc con chong chéo, tring lap hoic bo s6t chic nang, nhiém vu gitra cac co
quan, t6 chizc, md hinh t6 chirc cua chinh quyén dia phuong chua dugc xac dinh va kién
toan mot cach triét dé va dong bo theo Hién phéap va phép luat.b

Hai 1, cac quy dinh vé phan cap, phan quyén gira Trung uong, dia phuong va giira
cac cap chinh quyén dja phuong chwa bao dam quan ly thdng nhat, con biéu hién phan tan,
cuc bo; ky luat, ky cwong hanh chinh chua nghiém, chua chu trong viéc thanh tra, kiém tra
d6i voi nhitng viéc da phan cap cho dia phuong. Theo quy dinh phép luat, HPND c6 quyén
giam sat Toa &n nhan dan va Vién kiém sat nhan dan nhung néu phét hién sai pham thi
khong c6 quy dinh bién phap xt ly, nhitng quy dinh nay da lam cho hoat dong giam st tro
nén hinh thtic, hodc néu cé giam séat va kién nghi thi phap luat ciing chua c6 ché tai cu thé
cho dbi tuong bi giam sat trong truong hop trén. Chinh vi sy hinh thic trén, dic biét 1a
HDND ¢ quan, huyén, phudng, 13 1y do dé nha nudc thyc hién thi diém dé an khong to
chac HDND quan, huyén, phuong theo Nghi quyét s6 26/2008/QH127 va thi diém khong
t6 chirc Hoi dong nhan dan phuong & Ha Noi va chinh quyén d6 thi & Pa Nang. Dong thoi,

8 Pang Cong san Viét Nam: Két lugn sé 64-KL/TW ngay 2-5-2013 Hgi ngh; lan thi 7, Ban chdp hanh trung
wong khéa XI mot s6 Vdn dé tiép tuc doi mai, hoan thién hé théng chinh tri tir Trung wong dén co s6.

7 Xem Nghi quyét sé 26/2008/QH12 ngay 15-11-2008 ctua Qudc Hoi vé thuc hién thi diém khong té chirc Hoi
dong nhan dan huyén, qudn, phuong.
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thuc hién t6 chiic chinh quyén do thi tai Thanh phdé H6 Chi Minh hién nay®. Ngoai ra, cac
quy dinh phap luat vé phan cip, phan quyén chua dam bao twong tmg cac diéu kién can
thiét dé thuc hién, con thiéu su dn khép, dong bo giira cac nganh, cac linh vuc c6 lién quan,
chua tao diéu kién thuc té cho chinh quyén dia phuong cac cip chu dong can dbi céc
ngudn lyc va nhu cau cu thé caa minh.

Ba |& nhiéu linh vuc lién quan truc tiép dén quyén loi cia ngudi dan chua duoc phan
cap, phan cap khong rd rang, hoic cham, thiéu su tap trung trong té chirc thuc hién. Hién
nay, quy dinh cta Luat Dt dai naim 2013 khong cho phép UBND cép tinh ay quyén cho
UBND cap huyén giai quyét dbi véi ho so gia dat phuc vu cong tac boi thuong nén qué
trinh thyc hién mét nhiéu thoi gian, nhat 1a trong béi canh hd so phé duyét tai UBND tinh
ludn trong tinh trang qua tai. Bac biét, trong giai quyét cong viéc cho nguoi dan théng qua
cac thu tuc hanh chinh c6 nhiéu viéc can dugc phan cap sém cho chinh quyén cip co s&
nhung con rat cham tré; ngudi dan chua duogc tiép can mot cach thuan lgi, dé dang khi co
cdng viéc nhu khai sinh, ho khau, 1am thé bao hiém y té.v.v...°

Bon 14, nhiéu luat chuyén nganh chua thé hién rd chu truong day manh doi maéi trong
phan cap, phan quyén. Chang han, Luat T chic chinh quyén dia phuong nam 2015 (stra
d6i, bd sung ndm 2019) da phan dinh tham quyén cua cha tich UBND céc cap. Tuy nhién,
trong céc luat chuyén nganh khi quy dinh tham quyén cia UBND va cha tich UBND lai
khong twong thich vai Luat To chiic chinh quyén dia phuong; hodc trong mot sb luat trong
linh vyc kinh té, tham chi con ¢6 xu hudng tap trung nhidu quyén hon cho cac co quan &
Trung wong, diéu ndy gay nén nhitng han ché nhat dinh, 1am cho viéc d6i mgi bo may nha
nuéc chua thuc sy dong bo véi cai cach thé ché kinh té

Nam la, viéc phan quyén, phan cip la yéu cau can thiét, khach quan, tuy nhién cac
phép luat vé giam sat, kiém tra, thanh tra, trach nhiém giai trinh d6i véi cac chu thé tham

gia thuc hién phan cap, phan quyén con chua hoan thién. Viéc phan cap, phan quyén giira

8 Xem Nghi quyét sé 97/2019/QH14 ngay 27-11-2019 cua Qudc hoi vé thi diém té chirc mo hinh chinh quyen
d6 thi tai Thanh pho Ha Ngi. Nghi quyét 50 119/2020/QH14 ngay 19-6-2020 cua Québc hoi Vé thi diém té
chiic md hinh chinh quyén dé thi va mot so co ché, chinh sdch dac thu phat trlen thanh phé Pa Nang Nghi
quyét s6 131/2020/QH14 ngay 16-11-2020 cua Qudc hdi vé té chirc chinh quyén dé thi tai thanh phé Ho Chi
Minh.

*https://baochinhphu.vn/co-quan-nao-co-quyen-xac-dinh-gia-dat-de-tinh-tien-boi-thuong-
102230612220908281.htm, truy cap 25/12/2023, phan tra loi cong dan-doanh nghiép, dang ngay 17/6/2023.
10 https://tapchitaichinh.vn/phan-cap-quan-ly-nha-nuoc-ve-kinh-te-o-viet-nam-giai-doan-2015-2020.html,truy
cap 25/12/2023, phan chuyén dong tai chinh, dang ngay 03/11/2021.
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Chinh phu véi céc bo, nganh va chinh quyén dia phwong & mot s linh vuc chua c6 co ché
hiéu qua dé kiém soat quyén luc, thiéu kiém tra, thanh tra, giam sat. Diéu ndy dan dén thé
ché quan 1y nha nudc bi phan tén, kha niang thyc thi chinh séch tir Trung wong toi cac dia
phuong kém hiéu qua. Cac quy dinh phép luat vé kiém tra, thanh tra va giam sat ddi voi
chinh quyén dia phuong no6i chung va chinh quyén d6 thi néi riéng chua day du, dong bo
va toan dién. Cong tac kiém tra, thanh tra, giam sat “chua xt 1y nghiém ddi véi nhitng tap
thé, c& nhan, nhat 1 nguoi dimg dau khdng hoan thanh nhiém vu sip xép t6 chuc, tinh gon
bo may, tinh gian bién ché; chua co co ché danh gia phu hop va thay thé kip thoi nhiing
can b, cong chuc, vién chie khong dap tng dugc yéu cau, nhiém vu'l. Phép luat chua
trao quyén chu dong, tu chiu trach nhiém cho chinh quyén d6 thi vé& cac van dé tuyén dung
va quan ly can bo, cdng chiic cho b may chinh quyén d6 thi dan dén co ché “xin-cho”*?
S&u 13, da sé cac luat, van ban dudi luat quy dinh nhiém vu, quyén han cia HDND,
UBND c4c cap trén céac linh vuc twong ddi giéng nhau, tring Iap nhiém vy, quyén han cua
ting cap chinh quyén dia phuong trong cac linh vuc kinh té, van hoa, khoa hoc, québc
phong, an ninh trat ty, an toan xa hoi. Co nhiéu linh vyuc ca ba cp chinh quyén dia phuong
dugc giao tham quyén ngang nhau va chua xac dinh rd gidi han vi pham tham quyén cua
mdi cap. Thuc té, viéc phan cap giita Trung wong va chinh quyén dia phwong chi ning vé
chuyén giao cong viéc, nhiém vu tir cp trén xudng chir chua chuyén giao twong xting véi
tham quyén va ngudn luc can thiét (to chirc, nhan su, tai chinh). Quy dinh phap luat vé mdi
quan hé gitta chinh quyén trung wong véi chinh quyén dia phwong con mang nang quan hé
thir bac, chinh quyén cap dudi phuc ting chinh quyén cap trén, chinh quyén dia phuong
phuc ting chinh quyén trung uong. Chang han, cic quy dinh vé viéc co quan c6 tham
quyén cip trén phé chuan két qua bau cir, mién nhiém, diéu dong, cach chiic céc chirc danh
cua chinh quyén dia phuong ciing 4p dung chung cho chinh quyén d6 thi. Chinh quyén cap
dudi c6 nhiém vu khdng chi tuan tha Hiép phéap, phap luat ma con céac quyét dinh, chi thi,
ménh lénh cua chinh quyén trung wong, cua cp trén. Phap luat hién hanh “dudng nhu

muén khing dinh chinh quyén dia phuong 14 cip dudi, phuc tung co quan trung wong chtr

11 Ban Chap hanh Trung wong Dang Cong san Viét Nam: Nghi quyeﬁ s6 18- NQ/TW ngay 25-10-2017 cua
Ban chdp hanh Trung wong Pang khda X11 vé mét sé van dé tiép tuc doi méi, sap xép té chirc bé may cua hé
thong chinh tri tinh gon, hoat déng hiéu luc, hiéu qua.

12 Tryong Ho Hai (2021), Gido trinh Nha nuéc va phép lugt Viét Nam, NXB Ly luan Chinh tri, tr342.
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khong c6 quyén tu chu nhit dinh™2. Do vay, qua trinh thuc thi phap luat dan dén tinh trang
chinh quyén cp duéi “khong duoc quyén chi dong, phat huy duoc su ning dong, sang tao
ctia minh trong viéc giai quyét cac van dé birc xUdc cua dia phuong nén phai “xé rao” nhu
mot sb dia phuong da lam trong thoi gian qua®®.

Céc han ché trén xuit phét tir nhiéu nguyén nhan, nhung tyu chung c6 mot sé nguyén
nhan chinh sau: Mét 13, do nhan thirc, quan diém vé phan cip va phan quyén trong Nha
nuéc phép quyén xa hoi chi nghia cua bo phan can b, cong chirc, vién chic chua théng
nhat; cac chu truong, giai phap phan cdp quan Iy nha nuéc, phan dinh thim quyén gita
Trung wong va dja phuong, gitta cac cap chinh quyén dia phuong chua rd rang, ranh mach,
thiéu nhat quan. Hai 1, qua trinh t6 chac chi dao con thiéu quyét thm, manh dan tir xay
dung, ban hanh phap luat, chinh sach dén t6 chtc thuc hién, chua chu trong dén tong két,
danh gi4, rat kinh nghiém. Ba 1a, hé théng phap luat thiéu dong bo, qua trinh thé ché hoa
quan diém, chu truong chinh séch cua Pang vé doi mai to chic va hoat dong cua chinh
quyén dia phuong bang phap luat & mot s6 noi dung dién ra con cham, phap luat chua theo
kip cac van d& méi bat cap, han ché trong té chac thuc hién phan cip, phan quyén gia
trung wong va dia phuong, chua dap ang voi yéu cau cia phat trién kinh té - xa hoi cua dat
nuéc trong tinh hinh mai...Bon 13, qué trinh ra soat cac van ban phap luat vé phan cap,
phan quyén d lac hau, 18i thoi, thiéu hidu qua, khéng pht hop veéi tinh hinh phéat trién kinh
té x4 hoi ciia dat nudc va cua timg dia phuong dién ra con cham. Nam la, co ché kiém tra,
giam sat chua cy thé, chua co ché tai da manh; ty 1& can bg, cong chirc chuyén trach lam
cong tac giam sat, phan bién x& hoi con han ché. Bac biét, phan cip con chua dong bo voéi
phan quyén, van con co ché kiém soét cua cap trén qua cac hinh thic xin y kién, chap
thuan, cho phép; cac quy dinh vé tiéu chuan, quy chuan, dinh mic. .. chua duoc sta doi, bd

sung kip thoi pht hop veéi thyc tién®s,

13 Nguyén Vian Cuong (2015): Vé phdn dinh tham quyén giza chinh quyén trung wong va chinh quyén dia
phirong tai Viét Nam hién nay. Nxb. Chinh tri qudc gia Su that, H.2015, tr13

14L& Minh Théng (2017): Béo céo tong hop két qua nghién ciru dé tai: “Hoan thién cdc quy dinh phép lugt
Vé t6 chirc b may nha nwéc phi hop véi Hién phap”. Dé tai cap Bo, do vién Nghién cau lap phép, Uy ban
Thudng vu Quéc hai chu tri, tr.251.

15pGS.TS Tran Thi Digu Oanh (2022) Hoc vién Hanh chinh Qudc gia, phan chuyén muyc cai cach hanh
chinh, dang ngay 30/01/2022, https://tcnn.vn/news/detail/53411/Hoan-thien-quy-dinh-phap-luat-ve-phan-
quyen-phan-cap-giua-Trung-uong-va-chinh-quyen-dia-phuong-o-Viet-Nam-hien-nay.html, truy cap
5/4/2024.
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4. Giai phap hoan thién cac quy dinh phap luat vé phan cap, phan quyeén giira Trung
wong véi dia phwong.

Thi# nhat, tiép tuc cu thé hoa cac quy dinh vé phan cap, phan quyén giira chinh quyén
Trung wong v6i chinh quyén dia phwong va giita cac cap chinh quyén dia phuong, cac luat
khi phan quyén cho céc cap chinh quyén dia phwong phai quy dinh ré nhiing nhiém vy,
quyén han chinh quyén dia phuong khéng duoc phan cip, uy quyén, nhitng quy dinh nay
can duoc tiép tuc cu thé hda thém mot budce.

Thi hai, nghién ctu stra d6i va cu thé hoa diém d, khoan 2, Biéu 11, Luat T4 chiic
chinh quyén dia phuong nam 2015 sira d6i bo sung nam 2019 vé tham quyén giai quyét
van dé& phan dinh thim quyén thudc pham vi tir hai don vi hanh chinh trg 1én, theo do:
“Nhitng vén dé lién quan dén pham Vi tir hai don vi hanh chinh cdp xa tr¢é Ién thi thugc
thdm quyén gidi quyét cua chinh quyén dia phwong cdp huyén; nhiing vén dé lién quan dén
pham Vi tir hai don vi hanh chinh cdp huyén tré 18n thi thugc tham quyén gidgi quyét cua
chinh quyén dia phirong cdp tinh; nhiing van @é lién quan dén pham vi tir hai don vi hanh
chinh cdp tinh tré 18n thi thugc tham quyén gidi quyét cia co quan nha nuéc ¢ Trung
wong”, trong khi do, vé phan quyén khoan 1 Diéu 12 cua Luat nay di quy dinh: “Viéc phan
quyén cho mdi cap chinh quyén dia phwong phdi dwoc quy dinh trong cac lugt”, vi vay,
chinh quyén dia phuong khong c6 tham quyén giai quyét van dé phan quyén tir hai don vi
hanh chinh trg I8n, chi luat méi xac dinh va thay d6i tham quyén da duoc phan quyén, do
d6, can quy dinh rd van dé nay, néu khong s& gay mau thuan trong chinh cac quy dinh caa
Luat, theo d6, nén quy dinh trong trudng hop nady chinh quyén dia phwong chi ¢4 tham
quyén giai quyét vé phan cap va ty quyén.

Thi ba, Chinh phii cin s6m ban hanh quy dinh phan cap vé nganh, linh vuc, trong d6
can lam rd: quan diém, nguyén tic phan cap; cac nganh, linh vuc can tap trung phan cap
phU hop Véi dic diém d6 thi, ndng thén va yéu cau quan ly ddi véi nganh, linh vuc xac
dinh chu thé, noi dung, pham vi, ddi tugng, quyén han va trach nhiém cua déi twong duoc
phan cip; ting cuong cong khai, minh bach va trach nhiém giai trinh caa co quan nha nuéc
dugc phan cap. Dé cao nguyén tic két hop quan 1y nha nuéc vé nganh, linh vuc va quan ly
theo 14nh tho. Phat huy tinh nang dong, sang tao cua chinh quyén dia phuong, nang cao
hiéu qua quan 1y nha nuéc, 1a didu kién tién quyét dé kién tao t6 chirc bo may hanh chinh

nha nude, dam bao su quan ly théng nhét cia Trung wong vé thé ché, chinh sach, chién
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luge... Thuc hién dwoc cac noi dung trén s& khic phuc nhiing han ché nhu: phan cép
khong phan biét vé diéu kién ty nhién, kinh té x4 hoi gitta cac dia phuong, khong dong bo,
co ché phdi hop han ché, co ché kiém tra, giam sat chua cu thé, tinh trang cuc bo va canh
tranh giira cac dia phuong ... trong phan cip quan Iy nha nuée gitra Chinh phu va Uy ban
nhan dan tinh, thanh phd.

Thet fie, phan cap, phan quyén 1a nhitng hinh thirc phan dinh thim quyén da duoc
Luat té chic chinh quyén dia phwong nim 2015 quy dinh. Tuy nhién, thuc tién cho thiy
phap luat can 1am rd tinh chat caa phan quyén véi hanh vi giao quyén ciing duoc phép luat
hién hanh quy dinh. Vi du: Luat dau tu cong quy dinh HDND quyét dinh viéc giao cho
UBND culing cap quyét dinh chu truong dau tu dy 4n quy dinh tai khoan 5a, Diéu 17 cua
Luat nay phu hop véi muc tiéu, dinh hudng phat trién, kha niang tai chinh va dic diém cu
thé cua timg dia phuong. Trong truong hop nay viéc giao quyén tir HDND cho UBND
cuing cap kho xac dinh 1a phan quyén hay phan cép, trong khi d6 vé ban chat déu 1a trao
tham quyén caa cha thé duoc phap luat trao quyén cho mot cha thé khac. Piéu nay cho
thay, trong trudng hop nay du 1a phan quyén, phan cip hay trao quyén déu can co co ché
phap 1y dé diéu chinh.

Thet ndm, viéc phan quyén, phan cap la yéu cau can thiét, khach quan, tuy nhién, di
kém vai d6 can tiép tuc hoan thién cac quy dinh phap luat vé giam sat, kiém tra, thanh tra,
tréch nhiém giai trinh d6i véi cac chu thé tham gia thuc hién phan cip, phan quyén, dic
biét viéc phan cap, phan quyén trong mot sb linh vuce doi hoi phai kiém soat quyén lyc hiéu
qua nham tranh tinh trang lam quyén. Do vay, phai hoan thién phap luat vé kiém soét,
thanh tra, kiém tra cia Trung wong v&i dia phuong, dia phuwong cdp trén dbi voi dia
phuong cép dudi. B6 sung cac quy dinh phap luat nham tang cudng chat luong, hiéu qua
giam séat cia HDND céc cip, hoan thién cac quy dinh phép luat vé ché tai trong hoat dong
giam sét, trach nhiém cua dbi teong giam sat, trach nhiém cua cac co quan hitu quan trong
viéc khéng thuc hién hoic thuc hién khong dung cac yéu cau, kién nghi caa HDND

Thit s&u, cac quy dinh phép luat vé phan cip, phan quyén déu cho thay khi thuc hién
phan cip, phan quyén phai dam bao diéu kién vé tai chinh, ngudn nhan luc va cac diéu

kién can thiét khac. Thuc tién cho thay, cac quy dinh phép luat vé dam bao diéu kién ngan

' Quéc hoi nue Cong hoa x& hoi chi nghia Viét Nam, Ludr dau tw cong nam 2009 sia doi, bé sung mét s6
dieu theo Lugt so 03/2022/QH15 ngay 11/1/2022.
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sach va ngudn nhan luc cua cac dia phuong khi thue hién phan cap, phan quyén con nhiéu
han ché, do vay can tiép tuc hoan thién cac quy dinh phép luat vé vin dé nay dam bao
khong chdng chéo nhiém vy, tham quyén gitta cac co quan.
5. Két luan

T6m lai, phan cip, phan quyén gitra Trung wong va dia phuong luén déng hanh voi
t6 chtrc chinh quyén va quan 1y nha nude ¢ Viét Nam. Da c6 nhiéu thanh tuu trong ddi mai
dat nude lién quan dén qua trinh phan cap, phan quyén. Hé thdng phép luat vé phan cap,
phan quyén hién nay di va dang tao diéu kién gilp Trung wong va dija phwong c6 nhiéu
khong gian chinh sach va quyén tu chii hon trong viéc thyc hién cac muc tiéu caa minh.
Viéc tiép tuc hoan thién cac quy dinh phéap luat vé phan cip, phan quyén giita Trung wong
va dia phuong trong thoi gian ti s€ ndng cao hiéu qua quan ly nha nudc, phuc vy cho muc

tiéu cai cach va doi méi bo may nha nude trong giai doan hién nay.
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