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HOAN THIEN QUY PINH PHAP LUAT VE BAO PAM AN TOAN
PHAP LY POI VOI HOP PONG MUA BAN,
CHUYEN NHUQNG BAT PONG SAN

Tém tit:

O nudc ta hién nay, cac hop dong mua
ban, chuyén nhuong bat dong san rat nhiéu,
va vi chua c6 nhiéu bién phap dam bao an
toan phap 1y nén ¢ nhiéu tranh chip xay ra.
Pé giam thiéu tranh chéap, co quan nha nudc
d3 dua ra cac quy dinh phap luat dé dam
bao tinh hop phép cta cac hop dong mua
ban, chuyén nhuong bat dong san, ciing nhu
dé c6 co s& giai quyét cac tranh chap lién
quan dén cic quyén loi gin v6i bat dong
san, trong d6 dang cha ¥ nhat 1a quy dinh vé
cong chimg chimg thuc, vé hé thong dir liéu
ngan chan, dang ky giao dich bao dam va
lich sir giao dich bat dong san. Bai viét tap
trung phan tich quy dinh phép 1y vé cac bién
phap dam bao an toan phap 1y trong cac hop
d6ng mua ban, chuyén nhuong bat dong san
va thuc tién ap dung hién nay va dé xuét
mét sd kién nghi dé nang cao tinh an toan
phap 1y ddi voi cac hop dong mua ban,
chuyén nhuong bat dong san.
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Abstract:

Nowadays, there are many real estate
sale and transfer contracts in Vietnam, and
there are many disputes between different
parties of real estate agreements. Because of
the lack of many measures to ensure legal
safety, many disputes have arisen. To
minimize disputes, state agencies have
introduced legal provisions to ensure the
legitimacy of transactions as well as to build
a basis for resolving disputes related to real
estate benefits, in which the most notably
regulations on notarization, on data
blocking system, secured transaction
registration and real estate transaction
history. The article focuses on analyzing
legal regulations on measures to ensure
legal safety in real estate sale and transfer
contracts and practical application, and
gives some recommendations to improve
legal safety in real estate sale and transfer
contracts.
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1. Pat van dé

Bat d6ng san 1a mot loai hang hoa dic biét va cd gia tri 16n nén khi tro thanh ddi
tugng cua cac giao dich thi cac bén tham gia luon dit ra vin dé an toan phép ly. Cac giao
dich v& bat dong san la hoat dong thuong xuyén dién ra trong dai da sé cac qudc gia, riéng
nam 2021 hoat dong kinh doanh bat dong san dong gop 3,58% tong san pham trong nudc
(viét tit 1a GDP)'. Theo Hiép hoi Bat dong san chau Au, nganh nay chiém dang ké trong
t6ng san pham quéc ndi, binh quan dong gop truc tiép tir 4-5% GDP va cac tac dong lan
téa tao ra 6% GDP va dau tu xdy dung chiém khoang 18% GDP cua céc qubc gia®. Véi
mot dat nudc gan 100 triéu dan nhu Viét Nam, bat dong san c6 gia tri kha cao, ting kha 6n
dinh nén thu hat sy quan tam cua rat nhidu nguoi, du hién nay cuoc khang hoang kinh té da
lam cham sy phét trién. Theo danh gia ciia Bo Tu phap, hoat dong cong chimg da gop phan
quan trong vao viéc phong ngira cac tranh chap, khiéu nai, khiéu kién trong linh vuc dat
dai, nha ¢ - linh vyc von phuc tap va tiém an nhiéu nguy co tranh chap; 1a “la chan” phong
ngtra hitu hiéu, dam bao an toan phap 1y cho cac hop ddng, tiét kiém thai gian, chi phi cho
x4 hoi, giam thiéu cong viéc cho tda &n trong viéc giai quyét cac tranh chap dan su®. Con
Véi c4c giao dich lién quan dén bat dong san ma co ché bao dam phap 1y chua du thi xay ra
nhiéu tranh chép lién quan dén quyén va lgi ich hop phap cua cac bén.

Theo quy dinh tai Biéu 107 Bo luat Dan sy 2015 thi bat dong san bao gom: dat dai;
nha, cong trinh xay dung gin lién voi dat dai; tai san khac gan lién voi dat dai, nha, cong
trinh xay dung; tai san khac theo quy dinh cta phép luat. Hop déng mua ban, chuyén
nhuong bat dong san 12 mot loai hop dong dan su thong dung, theo d6, bén ban c6 nghia vu
giao bat dong san va cic gidy to chimg nhan quyén so hitu vé dat va nha & 6 cho bén mua,
con bén mua c6 nghia vy nhan bat dong san va tra tién theo phuwong thirc ma cac bén da
thoa thuan khi giao két hop dong. O ddy can tach bach hai loai hop dong lién quan d6 1a
hop dong lién quan dén mua ban nha, va hop ddng chuyén nhuong quyén sir dung dat. Dbi

1 Pham Hong Chuong, T6 Trung Thanh (2022), Pdnh gid Kinh té Viét Nam thwong nién 2022: On dinh va
phét trién thi rmeong Bdt dong san, https://khoahoc.neu.edu.vn/vi/2022-2917/gioi-thieu-an-pham-danh-gia-
kinh-te-viet-nam-thuong-nien-2022-on-dinh-va-phat-trien-thi-truong-bat-dong-san, truy cap ngay 10/5/2023.
2 Huynh Thé Du, Bdt dgng san trong nén kinh té, Thoi béo kinh té Sai Gon, https://thesaigontimes.vn/bat-
dong-san-trong-nen-kinh-te/.

3 P Thanh, Tong két 5 nam thi hanh Lugt Cong chimg, https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-luat-
cong-chung5704.html, truy cap ngay 10/5/2023
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v6i bat dong san la nha &, cong trinh xay dung gan lién voi dat dai, tai san khac gan lién
v6i dat dai thi 1a hop dong mua bén, con dbi véi quyén str dung dét thi 12 hop dong chuyén
nhuong.

Trén thyuc t& c¢6 nhiéu trudng hop mua ban nha khéng thyuc hién thdng qua té chirc
hanh nghé cong chung ma chi 1a hai bén tu ky két, khi cé tranh chap xay ra, loai hop dong
nay sé bi tda an tuyén bd v hiéu, bén mua chiu rai ro rat 16n*. Hoic truong hop bén mua
vay tién dé mua cin ho hinh thanh trong twong lai nhung khéng thuc hién theo dung trinh
tu thu tuc do phap luat quy dinh, nén khdng biét tai san da bi thé chap, dan dén rui ro cang
I6n khi khdng nhan dwoc nha ma con phai tra ca tién 13i cho ngan hang®. Tuy nhién, néu
hop ddng mua ban, chuyén nhuong bat dong san d6 co cong ching, chiing thuc theo quy
dinh thi quyén va loi ich hop phép ctua bén mua s& dugc bao vé tét hon vi hop ddong mua
ban, chuyén nhuong bat dong san dwgc cong ching c6 gid tri thi hanh, 1a can ct bao vé su
ngay tinh ciia bén mua khi tham gia giao dich; vi hop dong mua ban, chuyén nhuong bét
dong san dugc cong ching, ching thue dugc xem 1a ching ctr, khdng can dat lai van dé
xem xét hiéu luc®. Néu bén ban khong thuc hién dung nghia vu cua minh thi bén mua c6
quyén yéu cau Toa an giai quyét theo quy dinh phap luat, trir truong hop cac bén tham gia
c6 thoa thuan khac.

Pé giam thiéu tranh chap, dam an toan phap Iy cho cac bén tham gia hop dong, co
quan nha nudc da dua ra cac quy dinh phép luat dé dam bao tinh hop phap cua giao dich,
cling nhu dé ¢ co so giai quyét cac tranh chip lién quan dén cac quyén loi gin véi bt
dong san, trong d6 dang cht y nhat 1a quy dinh vé cdng chang chiing thuc, vé hé thong di
liéu ngan chin, dang ky giao dich bao dam va lich st giao dich bat dong san. Biéu nay phu
hop véi dinh hudng “d6i mai hoat dong cong chimg dap tng yéu cau phat trién kinh té - x&
hoi cta dit nuc va cai cach tu phap, dua hoat dong cong chimng Viét Nam hoi nhap véi

khu vuc va thé gioi””.

4 Lé Van Quang (2020), “Ban vé gidi quyét tranh chap hop dong chuyén nhirong quyén si: dung dat khdng c6
codng ching, ching thyc”, Tap chi Kiém sat, sé 3/2020, tr. 22 -26.

5 Luu Qudc Thai 2020, “CAc bién phdp dam bao quyén lgi hop phép cua khach hang mua nha hinh thanh
trong twong lai”, Tap chi Khoa hoc Phap ly Viét Nam, s6 06 (100), tr. 23 — 32.

8 Hoang Manh Thing (2022), “Van ban cong chiing va gia tri phap Iy ciia vin ban cdng ching”, Tap chi
Nghé Luat, sé 06/2022, tr. 68 — 75.

7 Nghi quyét s6 172/NQ-CP ngay 19/11/2020 ctia Chinh phii vé Chinh sach phét trién nghé cong ching.
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2. Mot sb bién phap bio dam an toan phap ly ddi véi hop dong mua ban, chuyén
nhwong bat dong san

Thet nhdt, cong chizng cac hop dong mua ban, chuyén nhwrong bdt dong san

Trong doi sdng xa hoi, c6 nhitg hop dong ma phap luat quy dinh khong bét budc
phai thuc hién hoat dong cong chimg hay chimg thuc mic du gia tri hop dong co thé rat
16n (nhu céc thiét bi cong nghé). Tuy nhién, & Viét Nam cac hop ddng mua ban, chuyén
nhuong bat dong san thi cong chung, chung thuc dugc yéu cAu nhu mot diéu kién bat budc
dé giao dich c6 hiéu lyc. Truong hop phat sinh tranh chép trong qué trinh thuc hién hop
d6ng mua ban, chuyén nhuong bit dong san, hgp dong dugc cong ching s& duoc coi nhu
mot chimg ¢t phap 1y hiru hiéu cho cac bén. Noi dung duge cong chimg cua hop dong co ¥
nghia tuong tu nhu cong chung vién dung ra vi vai tro 1a nguoi lam chung cho viée giao
két, xac 1ap hop dong mua ban, chuyén nhugng bat dong san giita cic bén 1 chinh xac va
hop phap.

Khoéng nhitng vy, viéc cong chimg hop dong mua ban, chuyén nhugng bat dong san
con mang ¥ nghia trong viéc dam bao hop dong duogc thé hién véi ndi dung hop 1y va hop
phap. Cu thé hon, khi thuc hién cong chung hop déng mua ban, chuyén nhuong bat dong
san, cong ching vién dong thoi phai thuc hién cac hoat dong soat xét, kiém tra ndi dung
ctia cac diéu khoan duoc thé hién tai hop dong dé dam bao hop dong c6 hiéu luc. Diéu nay
dic biét co ¥ nghia va vai trd quan trong khi cic bén tham gia ky két hop dong 1a nhiing
nguoi thiéu hodc chua c6 day du nhéan thirc va hiéu biét sau sic vé hop ddng mua ban,
chuyén nhuong bat dong san®. N6i mot cach khac, viée cong ching hop déng mua bén,
chuyén nhuong bt dong san co y nghia rat quan trong khong chi voi cac bén ky két hop
ddng, v&i ban than hop dong ma con ca xa hoi.

Thi hai, chitng thuc hop dong mua ban, chuyén nhirong bdt déng san

Chung thuc hop ddng 1a viéc co quan co thim quyén theo quy dinh tai Nghi dinh
23/2015/ND-CP chung thyc vé thoi gian, dia diém giao két hop dong; ning lyc hanh vi
dan su, y chi tu nguyén, chit ky hodc dau diém chi cua cac bén tham gia hgp ddng. Chang

® Nguyén Thi Hong Luyén (2017), “Cong ching hop dong thé chdp quyén si dung dit va thuc tién thyc hién
tgi tinh Quang Binh, Luan van thac si luat hoc”, Pai hoc Quoc gia Ha Nai, tr.21
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thuc hop ddng mua ban, chuyén nhuong bat dong san dwogc thuc hién bai Chu tich, Pho
Chu tich Uy ban nhan dan cip x&° noi c6 nha, dat.

So véi hoat dong coéng ching, vé gia tri phap Iy cua hai hoat dong cong chung,
chang thuc 14 khac nhau. B4i véi ¢éng chang, ngoai viéc xac dinh gia tri cua chir ky cua
cac bén tham gia hop dong, céng ching vién xac dinh noi dung, dam bao xét toan dién vé
hop dong (ching nhan ngudi tham gia hop dong hoan toan ty nguyén, cé ning lyc hanh vi
dan sy, muc dich, ndi dung cua hop ddng khdng vi pham phap luat, khong trai dao duc xa
hoi, dbi twong caa hop dong phu hop véi quy dinh caa phap luat, chit ky trong hop dong 1a
dung chit ky ctua nguoi tham gia hop ddng)*®; con ching thuc chi méi xét dén chit ky trong
gidy to van ban 1a chit ky cia nguoi yéu cau chiing thuc, xét vé thoi gian, dia diém giao két
hop dong; nang luc hanh vi dan su, y chi ty nguyén, chit ky hoic diu diém chi cia cac bén
tham gia hop dong. Do d6, kha ning tranh chap cac hop dong duoc ching thuc thuong co
nguy co phét sinh tranh chap cao hon so véi cac hgp dong duogc cong ching.

Thet ba, cac bién phap hé tro khac nhuw thiét Igp hé théng thong tin vé lich si giao
dich, dang ky giao dich bao dam, thong tin ngan chan

Hiéu qua, hiéu luc va sy an toan phap ly caa hop dong bao dam, cua cac bién phap
bao dam va trong xtr ly tai san bao dam phu thudc rit nhiéu vé tinh minh bach, cong khai
vé tai san duoc ding dé bao dam, bién phap bao dam duoc 4p dung va co ché cung cip
thdng tin cho cac cha thé lién quan. Hién nay, cac dia phuong c6 hé théng dir liéu thdng tin
cdng chiing cua ting tinh, chua c6 hé théng dir lidu thdng tin vé chang thuc cac giao dich
bat dong san. Hé thng dir liéu thong tin cong ching do Sé Tu phap quan ly, bao gom
thong tin vé lich sir giao dich bat dong san, thong tin vé c4c bién phap ngin chin (do cac
co quan c6 thim quyén giri dén), va hé théng thong tin giao dich bao dam, tic 1a théng tin
vé tai san da duoc thé chap. Ca nudce chua c6 hé théng théng tin hop nhat vé cac giao dich
bat dong san.
3. Thue tién 4p dung cac bién phap bio dam an toan phap ly trong hop déng mua
ban, chuyén nhuwong bét dong sin
3.1 Vé cong chitng hop dong mua bin, chuyén nhwong bit dpng sin

Qua danh gia thuc tién ap dung phap luat vé cong chirng hop déng mua ban, chuyén

nhuong bat dong san thay rang nhin chung thu tuc, quy trinh phap luat di dua ra la tvong

® Piéu 5 Nghi dinh s6 23/2015/ND-CP ngay 16 thang 02 ndm 2015 ciia Chinh phi vé cip ban sao tir s6 goc,
ching thyuc ban sao tir ban chinh, ching thuc chi ky va ching thuc hop dong, giao dich
10 Khoan 5,6 Diéu 40, bieu 46 Luat Cong ching 2014, sira d6i bo sung 2018.
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d6i phu hop, nham tao diéu kién thuan loi trong qua trinh trién khai, thyc hién. Tuy nhién,
trong qua trinh thyuc hién phap luat van con ton tai mot s vudng mac 1am anh huéng dén
hiéu qua thuc hién. Cu thé:

Thir nhdt, pham vi bit budc cong ching ddi véi cac hop ddng mua ban, chuyén
nhuong bt dong san co ddi twrong 1a bt dong san con han hep. Theo Hiép hoi Cong ching
vién Viét Nam, mét trong nhiing diém bat cap cua Luat Cong chung nam 2014 1a c6 su
khong thdng nhit giita Luat Cong chimg nim 2014 va Luat DAt dai nim 2013, Luat Nha &
nim 2014, Luat Kinh doanh bat dong san 2014, sira d6i bd sung nam 2020*. Cu thé, theo
quy dinh cia Luat DAt dai nam 2013 va Luat Nha & nim 2014, cac giao dich c6 tinh
chuyén dich quyén sir dung dat va chuyén dich quyén s hitu nha ¢ (mua ban, ting cho,
chuyén nhuong, thé chép, tang cho, gop Vén) thudc nhom giao dich bét bude phai cong
ching dé bao dam an toan phap 1y va quyén loi cho ngudi dan. Tuy nhién, d6i véi hop
d6ng chuyén nhuong quyén sir dung dt, quyén st dung dat va tai san gin lién v6i dat ma
mot bén hodc cac bén tham gia giao dich 13 to chtic hoat dong kinh doanh bt dong san thi
viéc cong chung thuc hién theo yéu cAu ctia cac bén (theo Piém b, Khoan 3, Diéu 167 Luét
Dit dai ndm 2013).

Trong khi d6, di v6i nha &, Luat Nha ¢ nam 2014 quy dinh, cac giao dich mua ban,
cho thué, cho thué mua nha ¢ thuong mai cia cac doanh nghiép, hop tac xa kinh doanh bat
dong san thi thuc hién theo quy dinh caa phap luat vé kinh doanh bat dong san; trong khi
Luét Kinh doanh bat dong san 2014, stra d6i bo sung ndm 2020 chi bat budc cong ching
d6i v6i hop ddng mua ban, thué mua nha, cong trinh xdy dung, hop déng chuyén nhuong
quyén sir dung dat ma cac bén 1a ho gia dinh, ca nhan ma viéc kinh doanh ¢6 quy mé nho,
khong thuong xuyén (Piéu 17 Luat Kinh doanh bat dong san 2014, stra d6i bd sung nim
2020). Nhu vdy, néu mua ban nha tir chii dau tu (hodc cic cong ty kinh doanh bat dong
san) sang ngudi dan thi khong bat budc phai cong ching.

Thuec té cho thdy, tranh chap giira cha dau tu va ngudi mua nha thoi gian qua xdy ra
rat nhidu va thiét hai 16n cho nguoi dan. Trong thoi gian qua, dd c6 nhidu chii dau tu ban
nha hodc huy dong von khi chua du cac diéu kién dé ban theo quy dinh ctua phép luat, thim

chi mot toa nha dugc thé chap nhiéu lan van c6 thé dugc ban cho hang tram ngudi dan ma

11 pp Thanh, Tong két 5 nam thi hanh Ludt Céng chimg, https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-
luat-cong-chung5704.html, truy cép ngay 10/5/2023


https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-luat-cong-chung5704.html
https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-luat-cong-chung5704.html

TRUONG DAl HQC LUAT, PAI HQOC HUE

khong c6 co ché dé kiém soat hiru hiéu, vi Luat Nha ¢ nim 2014 va Luat Kinh doanh bt
dong san 2014, sira d6i bd sung ndm 2020 khong bét bude cong chimg trong trudng hop
mot bén 13 t6 chire kinh doanh bat dong san. Quy dinh ndy dan nhitng nguy co cho nguoi
dan khi chii dau tu khong thuc hién nghiém quy dinh phéap luat va thuc t& cho thiy kha
nhiéu truong hop cac cha dau tu, kinh doanh bit dong san khong thuc hién nghiém tac
phap luat kinh doanh bat dong san, nhat 1a vin dé huy dong vén thong qua hinh thirc thu
tién tra trudc ctia ngudi mua, thué mua nha & theo hop ddng mua ban, thué mua nha ¢ hinh
thanh trong tuong lai quy dinh tai khoan 3 Piéu 69 cua Luat Nha & khi chwa du diéu kién
hodc thé chap nhiéu 1an ma van dugc ban cho ngudi dan (khong bao dam quy dinh tai Diéu
19 Nghi dinh s6 99/2015/ND-CP).

Thit hai, thiéu co s¢ dé cong chimg vién tim hiéu, ndm bét thong tin vé dat dai khi
thuc hién cong chimg. Thuc té cho thdy, tranh chip giita chu dau tu va ngudi mua nha thoi
gian qua xay ra rat nhiéu va thiét hai 16n cho nguoi dan. Trong thoi gian qua, da c6 nhiéu
chu dau tu ban nha hodc huy dong von khi chua du cac diéu kién dé ban theo quy dinh cua
phap luat, thdm chi mdt toa nha duogc thé chép nhiéu 14n van c6 thé duge ban cho hang
tram nguoi dan ma khong cé co ché dé kiém soat hiru hiéu, vi Luat Nha & nam 2014 va
Luat Kinh doanh bat dong san 2014 (sira doi bo sung nim 2020) khong bat budc cong
chtng trong trudng hop mot bén 1a to chirc kinh doanh bat dong san. Theo quy dinh tai
Piéu 188 Luat Pat dai nam 2013, dé thyc hién chuyén nhuong bat dong san, ngudi sir
dung dat phai dam bao c6 Gidy chimg nhan quyén sir dung dat va dam bao quyén sir dung
dat khong c6 tranh chap, khong bi ké bién thi hanh an tai thoi diém cong ching, con trong
thoi han sir dung dat. Tuy nhién, hién nay Nha nudc van chua cé co sé dir liéu chinh thirc
va dong nhét vé dat dai cling nhu trong hoat dong cong ching. Piéu nay din t6i vudng
mic 1a cong chung vién s& gip nhidu kho khan trong giai doan xac thyc ddi véi cac thong
tin néu trén ma chu yéu dua theo cam két va quy dinh ty chiu trdch nhiém cua céc bén
duogc thé hién tai hop dong. Trong khi d6, vé ban chéat cong chung vién phai chiu trach
nhiém vé tinh hop phép cta ndi dung hop dong mua ban bat dong san. Hay noi mot cach
khac, viéc cong chimg ciia cong chimg vién d6i v6i ndi dung nay c6 thé gap nhiéu rii ro.

Thir ba, thiéu théng nhat trong quy dinh vé chimg thuc va coéng chimg hop dong mua

ban, chuyén nhuong bat dong san.
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Chung thuc va cong ching hop dong chuyén nhuong, mua ban bat dong san chwa
duogc phan dinh rd rang. Hién tai phap luat ghi nhan dugc phép ap dung mot trong hai hinh
thirc cong chieng hoic ching thuc déi voi hop dong chuyén nhuong, mua ban bat dong
san, nhu hop ddng chuyén nhuong quyén st dung dét, hop ddng mua ban nha thi cac bén
c6 quyén lua chon t6 chuc hanh nghé cong ching hoic Uy ban nhan dan cip xa. Quy dinh
nay c6 y nghia trong truong hop ¢ cac dia phuong khong c6 Phong cong chirng (ma chi co
cac Vian phong cdng ching) nhu tinh Bic Giang, Pha Yén, Soc Trang, Long An, Dak
Nong'? thi ngudi dan dén Uy ban nhan dan x& s& d& vat va hon dén cac Vian phong cong
chung dé xac nhan viéc ky két hop dong,

Tuy nhién, véi pham vi chiu trdch nhiém phép ly khac nhau gitra hai hinh thac nay,
da 1am giam di sy kiém soat vé an toan phép Iy cia hop dong duoc thyc hién 3. Cu thé,
Khoan 4 Diéu 2 Nghi dinh 23/2015/ND-CP vé cép ban sao tir sé goc, chang thuc ban sao
tir ban chinh, chang thuc chir Ky va ching thuc hop dong, giao dich quy dinh, chang thuc
chi “chiing thuc vé thoi gian, dia diém, chir ky va nang lyc hanh vi dan su cua cac bén
dung ra giao dich cha khong chiu trach nhiém dbi véi noi dung caa hop dong” trong khi
cdng chang phai chiu trach nhiém ca vé mat noi dung. Hién tai phap luat ghi nhan duoc
phép ap dung mat trong hai hinh thirc cong chung hoac ching thuc doi véi hop dong mua
ban, chuyén nhuong bat dong san. Tuy nhién, véi pham vi chiu trach nhiém phap ly khac
nhau gitra hai hinh thtrc nay, da lam giam di sy kiém soat vé an toan phap Iy caa hop dong
duoc thuc hién. Hién nay, & mot sé dia phuwong nhu Thanh phé HS Chi Minh, du dét ¢
néng thon nhung khong thuc hién chung thuc hop dong, ma phai chuyén sang cc co quan
cdng chung.

Thit tue, viée xac dinh tham quyén cong chimg theo “dia hat” c6 thé phu hop khi cac
dia phuong chua két ndi dir liéu, nhung that sy gay bat cap, khé khan cho nguoi dan trong
quéa trinh thuc hién. Theo Piéu 42 Luat Cong chang 2014, Cong chung vién cua to chic
hanh, nghé céng chiing chi duoc cdng ching hop dong, giao dich vé bat dong san trong
pham vi tinh, thanh phé truc thudc Trung wong noi té chirc hanh nghé cong chung dit try
s, trir trudng hop ¢ong chimg di chic, van ban tir chdi nhan di san 1a bat dong san va van

ban uy quyén lién quan dén viéc thuc hién cac quyén dbi voi bat dong san, tic xac dinh

12 phy lyc 4, HO so dé nghi xay dung Du an Luat Céng ching (sira doi), https:/vanban.chinhphu.vn/du-thao-
vbgppl/ho-so-de-nghi-xay-dung-du-an-luat-cong-chung-sua-doi-4942, truy cap ngay 29/11/2023
13 Nguyén Thi Hong Luyén (2017), tldd, tr. 49.
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tham quyén cong chitng hop ddng mua bén bat dong san duoc cin ctr theo nguyén tic “dia
hat”, tirc dura theo vi tri caa bat dong san. Tuy nhién, diéu ndy gay nhiéu bat cap cho ngudi
dan bai trén thuc té khdng phai nguoi ¢ bat dong san ¢ tinh, thanh phé truc thudc trung
wong nio ciing & ¢6 Mit & noi ¢ bat dong san, nén khi mudn cong ching hop dong vé bt
dong san, thi cac bén tham gia hop ddng phai di chuyén vé dia phuong c6 bit dong san dé
thue hién cong chimg didu nay thuc su bt tién, dac biét 1a khi khoang cach dia 1y qué xa.
Hon thé nira, trong nén kinh té thi trudng hién nay, viéc yéu cau cong chung theo nguyén
tic “dia hat” khong lam phat huy duoc ning luc va tinh canh tranh tich cuc cua cac vin
phong cdng chang.

Thir nam, quy dinh vé don phuong chdm dut hop dong Gy quyén mua ban, chuyén
nhuong bat dong san con nhiéu bat cap. Trong doi séng dan su, phﬁn 16n cac truong hop,
céc chu thé trong quan h¢ phép luadt dan su tu minh xac 1ap cac giao dich. Tuy nhién, vi
nhiéu 1y do (6m dau, bénh tat, ban cong viéc...) ca nhan rat can sy giup d& ctia ngudi khéc.
Vi véy, ¥ nghia x4 hoi phap 1y ctia ché dinh dai dién duogc thé hién chinh 13 & chd nhd co
ndé ma mot nguoi cd thé su dung tri thire, kha nang, kinh nghiém cua nguoi dai dién va tiép
nhén két qua tir hanh vi phap 1y cua nguoi do. Pai dién la ché dinh c6 chuc nang tro giup
xa hoi, 1a mdt trong nhitng thanh qua cua tri tu¢ phap 1y cia loai nguoi, mang tinh nhan
van, nhan dao*. Qua thyc tién cho thay cic vu an tranh chip vé hop dong uy quyén chuyén
nhuong quyén sir dung dat, mua ban nha & ngay cang gia ting va phic tap hon. Day la
hinh thirc mua ban, chuyén nhuong an chira rat nhiéu rii ro vé mat phap 1y va khé khin
trong viéc giai quyét khi c6 tranh chap. Ngudi mua chinh 1a ngudi dugc uy quyén nhung
khong mudn 1am thu tyc sang tén ma chd tim nguoi mua tiép theo, vi khéng muén ton thoi
gian 1am thi tyc, khéng mudn ndp phi khi chuyén nhuong quyén sir dung dat, mua ban nha
& 1a 1y do nhiéu ngudi tim dén hgp dong uy quyén thay vi hop dong mua ban, chuyén
nhuong nha dat. Nén c6 nhiéu truong hop, khi gia tri bat dong san ting cao, thi ngudi Gy
quyén (bén ban) don phuong cham dut hop dong uy quyén gy bt lgi cho ngudi duge uy
quyén.

Thir su, quy dinh vé cong chimg hop dong mua ban tai san ban d4u gia 1 bat dong
san con chua thong nhét giita cac van ban phap luat. Thyc tién hoat dong ban dau gia tai

san con nhiéu nhitng vuéng mic, bat cap, mot trong nhitng bat cap do 1a trong pham vi

14 Hoang Thé Lién (2008), Binh lugdn khoa hoc Bé lugt Dan sy 2005 — tap 1, Nxb Chinh tri Quéc gia, tr.313
9
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hoat dong cong ching. Cac quy dinh phép luat chua thdng nhét chi cong chimg hay c6 thé
cong chung hoic chimg thuc hop dong mua ban tai san ban diu gia 1a bat dong san, vé thoi
diém tham gia ctia cong ching vién khi dugc yéu cdu cong ching hop dong mua ban tai
san ban du gia 1a bat dong san va vé phi céng chimg hop dong mua ban tai san ban dau
gi4 12 bat dong san. Sy quy dinh khong théng nhat giita cac Luat s& gay kho khin cho hoat
dong ban dau gid tai san.

3.2 Vé chirng thwe hop dong mua bén, chuyén nhwong bit dpng sin

Can clr vao cac quy dinh cua phap luat hién hanh, cac hop dong, giao dich lién quan
dén bat dong san thi to chuc hanh nghé cdng chiing c6 tham quyén cong chung. Ddi cac
hop ddng vé quyén sir dung dat giira h gia dinh, ca nhan, cé thé lya chon Uy ban nhan dén
x4, phuong, thi tran noi c6 dat; cac hop dong vé nha & thi cac bén co quyén lua chon Uy
ban nhé&n dan xa.

Tuy nhién, trong thyc tién, cac quy dinh nay khi thyc thi gap rat nhiéu vuéng mac vé
tham quyén. Do quyén sir dung dat gan lién véi nha & va trong cac gidy to vé nha dat cap
boi cac co quan tham quyén khdng phan tach riéng biét tai san nha ¢ va quyén sir dung dat.
Déng thoi, viéc cap gidy chang nhan vé tai san nha ¢ va quyén sir dung dat duoc quy dinh
trong nhiéu van ban phap luat khac nhau nén hinh thtc, hién trang tai san gan véi quyén si
dung dat cling dugc thé hién khac nhau. Nhu vay, ¢d nhiéu loai gidy chiing nhan dugc cap
va cling ton tai nhu: gidy ching nhan quyén sir dung dat, giay ching nhan quyén s hitu
nha ¢ va quyén str dung dat ¢, gidy ching nhan quyén s hitu nha &. Khi cac chu thé xéac
lap cac hop dong lién quan dén nhitng tai san nay, ho s& gip khé khan trong viée xac dinh
tham quyén 1a hop dong vé quyén sir dung dat hay hop dong vé nha 6.

3.3 Vé hé thong théng tin vé lich sir giao dich, ding ky giao dich bio dam, thong tin
ngan chdn

Viéc tng dung cong ngh¢ thong tin trong hoat dong cong ching, chirng thyc hién
nay chua that sy twong xtng voi su phét trién ctia nghé céng chimg, chua theo kip toc do
phat trién cong ngh¢ thong tin ciia xa hoi; thiéu su lién két, tich hop gitra co s¢ dit liu
cong ching vai cac dir li¢u ctuia cac nganh co lién quan.

Khao sat cong tac xay dung co s& dit liéu, thi tinh dén thang 12/2021 chi c¢6 dia

phuong chua hoan thanh viéc xay dung co sé dit liéu cong chimg, bao gdm Binh Phudc,
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Ha Nam, Ha Tinh, Kon Tum, Lao Cai, Ninh Binh, Phii Yén, Quang Ninh, Son La, Thai
Nguyén, Thai Binh, Vinh Long, Tra Vinh®®

Chua hoan thanh viéc xdy dung | Da hoan thanh viéc xay dung co’ s¢
co s¢ dir liéu cong chirng dir liéu cong ching
So tinh/
13/63
63 tinh 50/63
Tilé 20,5% 79,5%

Véi thuce tién nay, chua tao nén tang can thiét cho viéc chuyén déi sé hoat dong cong
chung. Co sé dir liéu hién nay chi tap trung vao ngudn géc tai san, tinh trang giao dich cua
tai san, thong tin vé dang ky giao dich bao dam; con thdng tin vé bién phap ngin chin
dugc 4p dung dbi véi tai san c6 lién quan dén hop dong, giao dich thi chua dong bo gitra
céc dia phuong. Dit liéu ngan chan hién nay dugc thu thap tir nhiéu ngudn khac nhau nhu:
Toda 4n, Co quan Thi hanh 4n, Co quan ding ky dat dai, nha ¢, Co quan Thué, Cong an
hoic tir don thu khiéu nai ctia cong dan... Trén thuc té quy dinh cic co quan nay phai co
trach nhiém cung cap thong tin cho co s¢ dir liéu céng ching tly thudc vao timg dia
phuong, hau nhu dia phwong nio ciing c6 van ban vé co ché phdi hop'®, do vay néu nhu
khong c6 su chi dao, phdi hop chit ché, cac co quan néu trén khong cong bd, khong giri
thong tin cho S& Tu phap hoic to chic hanh nghé c¢éng chang dé cap nhat vao Co so dit
liéu cong ching thi kho c6 hé théng dit liéu ddy du. Hon nira, dit liéu ngan chin duoc cap
nhat va theo ddi trong co s dit liéu cdng ching 14 rat han ché, chi chiém maot phan rat nho
c4c dir lidu ngin chin dang ton tai trén thuc té. Ngoai ra, hoat dong chimng thuc giao dich
cua Uy ban nhan dan cap x4, phuong khong dugc cap nhat vao co s dit liéu cong ching,
lam cho hiéu qua theo dodi va ngan chan ruai ro caa co so dir liéu cbng chung bi giam st

dang ké.

15 Bg Tu phap (2021), Danh muc théng ké két qua viéc xay dung co so dit liéu cong ching (Tir ngay
01/01/2015 dén hét ngay 31/12/2021).

16 Hidu 10 Quyét dinh 39/2021/QD-UBND Quyét dinh v& Quy ché quan ly, cap nhat, khai thac va sir dung
Co so dir ligu vé thong tin ngan chin va thdng tin vé hop dong, giao dich tai san da cong ching, ching thuc
trén dia ban tinh Bac Liéu quy dinh: “Tda an nhéan déan, Vién Kiém sat nhan dan, Co quan Cong an, Co quan
thi hanh an dan sy, S¢ Tai nguyén va Moi truong va cac So, Ban, Nganh c6 lién quan c6 tham quyén ban
hanh céac thong tin ngdn chan, thong tin giai téa ngan chan thuc hién cap nhat vao co so dir liéu va giri van
ban vé S¢ Tu phép theo quy dinh cta phép luat”.
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Hién nay phap luit quy dinh Uy ban nhan dan cip tinh x4y dung co s& dit liéu cong
chting'’, quy dinh nay gip nhiéu bét cap nhu: (i) Thiéu sy dong bo, théng nhét, quy chuin
dbi véi cac co so dit liéu cua cac tinh. Mdi tinh, tiy theo ngan sach diéu kién va yéu cau
ctia minh s& dau tu va xay dung co s& dir li¢u theo mot ti€u chuén, quy mo khéc nhau. Do
d6, khi can két ndi dit litu & pham vi toan quéc thi cac co s¢ dir li¢u nay khong thé két ndi
duoc voi nhau; (ii) Mbi tinh déu phai lap dy an, dau tu phan cimg, phan mém, nhan luc,
chi phi van hanh va duy tri co sé dit liéu. O cac tinh c6 luong giao dich 16n, sb lugng cong
chtng vién va t6 chtrc hanh nghé cong chimg dong dao thi hiéu qua dau tu 1a 15 rét (vi du:
Ha Noi, Thanh phé HO Chi Minh), con ddi véi cac tinh co lugng giao dich it, s6 lugng
cong chung vién it thi hiéu qua dau tu thap, tham chi 1a lang phi, tinh d&én thang 9 nim
2021, c6 ti 21 tinh/thanh phd c6 it hon 20 cong chimg vién nén viéc du tu qua nhiéu s&
khong hiéu qua®®; (iii) Viéc dau tu co s¢ dit liéu phu thudc vao ngan sach dia phuong,
khong phai dia phuong nao ciing sin sang du tri kinh phi dé x4y dung co so dit liéu cong
chung, vi dia phuong con nhiéu khoan dau tu khac can uu tién dau tu.

4. Mot s kién nghi hoan thién quy dinh phap luit bao dam an toan phap ly doi voi
cic hop dong mua ban, chuyén nhwong bit dong san

Thit nhat, stra d6i quy dinh phap luat lién quan dén cong chimg, chimg thuc hop
d6ng mua ban bat dong san theo huéng thong nhat vé pham vi trach nhiém phap 1y. Theo
d6, nham tao tinh nhat quan va ting hiéu qua dam bao an toan phéap 1y cho cic hop dong
mua ban bat dong san, cin sira lai quy dinh vé cong chimg, ching thuc theo huéng ngang
béing vé gi61 han pham vi trach nhiém ddi véi hai thu tuc nay. Xem xét stra doi bod sung
Luat Cong chtng 2014, Nghi dinh 23/2015/ND-CP theo hudng, d6i voi cac dia phuong &
khu vyc 1a ving nti, bién gidi, hai dao thi dugc phép duy tri cung Idc 2 hinh thirc 1a cong
chuing va chung thuc giao dich bat dong san; cac dia phuong con lai, thi nén d4p dung mo
hinh nhu Thanh phé H6 Chi Minh dang 4p dung, tirc giao dich bat dong san phai thong qua
cac t6 chte hanh nghé cong chimg, diéu nay s& dé dang quan 1y dir liéu tap trung, ciing nhu
thu tuc cong chung thi phai chiu trach nhiém ca vé noi dung, do vay tang tinh kiém soat va

an toan phap ly cao hon.

1 Piéu 62 Lut Cdng chiing 2014, sira doi bo sung 2018. 7 ‘
18 By Tu phap, Thong keé ket qua thuc hién cong ching, ching thuc cua to chic hanh nghé cdng ching, Tur
ngay 01/01/2015 dén hét ngay 31/12/2019.
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Thir hai, sau khi 15 tinh d4 hoan thién hé thdng dit liéu thong tin céng chimg, thi
ting budc bo quy dinh cong ching hop déng mua ban bat dong san theo nguyén tic “dja
hat”. T sira d6i Diéu 42 Luat Coéng ching 2014 theo hudng cong chimg hop dong giao
dich bat dong san khong gidi han “dia hat”; day 1a cach thirc hitu hi¢u vura tao thuédn loi
cho ngudi dan trong qua trinh thyc hién mua bén, chuyén nhugng bat dong san, vira tiét
kiém duogc thoi gian, cong stre di lai. Thay vi phai to1 tdn van phong cong ching noi dia
phuong c6 bat dong san, cac chu thé c6 thé lwa chon van phong cong chimg khac thuan
tién v4&1 noi minh sinh séng va ¢6 chit lugng dich vu phu hop voi yéu ciu. Bén canh do,
viée loai bo co ché nay ciing gbp phan ning cao chét lugng cua cc vin phong cong ching
thong qua viéc kich thich yéu t6 canh tranh dé nang cao chat lwong dich vu. Tuy nhién, can
¢6 co s& ha tang thong tin hoan chinh véi “ky thuat” cao d¢é dam bao xac dinh nhanh chéng
chu thé ndo truy cap hé thdng dir liéu, dong thdi quy dinh ché tai nghiém khic xt 1y hanh
vi tiét 16 thong tin vé tai san ciia ca nhan, t6 chuc.

Thit ba, can ban hanh van ban hudéng dan giai quyét cac truong hop mua ban, chuyén
nhuong bat dong san bang hinh thirc hop dong uy quyén. Qua thyc tién cho thay cac vu an
tranh chap vé hop dong uy quyén chuyén nhuong quyén, mua ban bat dong san ngay cang
gia ting va phtic tap hon. Nhiéu truong hop, van phong cong chimg khong 1a don vi ching
hop dong uy quyén, nhung da ky hity hop dong ty quyén khi mot bén don phuong chim
dut hop dong uy quyén, didu nay lam phat sinh tranh chap, va chinh to chirc hanh nghé
cong chung lai tiép tay cho hanh vi bdi tin. Hién nay, van chua c6 van ban hudng dan chi
tiét, cu thé ddi véi viéc uy quyén chuyén nhugng, mua ban néu cé phat sinh tranh chap thi
s& dugc giai quyét nhu thé ndo, chip nhan giao dich dugc uy quyén, bao vé nguoi thir ba
ngay tinh hay tuyén hop dong uy quyén vé hiéu do gia tao va huy giao dich d6i véi ngudi
thir ba. Dudi goc d6 Luat Cong chimg, can bod sung quy dinh, “Hop dong iy quyén mua
ban/chuyén nhuong bat dong san dugc don phuong chim dut tai to chirc hanh nghé cong
chting da chimg hop dong uy quyén, hodc néu & cac ¢. Déi voi hop dong uy quyén véi
muc dich 13 chuyén nhurgong/mua ban bat dong san néu néu nhu da dugce chuyén nhugng
cho ngudi thir ba ngay tinh va nguoi thir ba khong biét duge muc dich cia viée uy quyén 1a
nham trén thué, phi thi can chap nhan giao dich ctia ngudi thir ba 1a hop phap nham bao vé

quyén va loi ich chinh déng cta céng dan, pht hop véi quy dinh cua phap luat dan su.
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Thit e, can xay dung hé thong co s& thdng tin thdng nhat va dong bo vé bit dong san
trong ca nudc. H¢ théng nay sé tao tién loi cho viéc giao dich, dac biét 1a cho viéc kiém tra,
d6i chiéu viéc chuyén giao quyén sé hitu bat dong san, lic ndy ngudi mua va nhitng nguoi
nhan chuyén nhuong khac co thé xac lap quyén ddi véi bat dong san mot cach nhanh
chéng, chinh xac. Bo Tu phap can chu tri, phdi hop véi cac B, nganh xay dung co so dit
liéu cong ching, ching thuc lién théng, tién tai két ndi, chia sé dit liéu cong chang, ching
thuc Vi co s dir liéu vé quan 1y dat dai ciia Van phong Pang ky dat dai (trong d6 co dir
liéu diang ky thé chap quyén sir dung dét, tai san gan lién véi dat) va co so dit liéu vé bién
phép bao dam cua Trung tim Dang ky giao dich, tai san cua Cuc Piang ky qudc gia giao
dich bao dam - Bo Tu phap. Khi hé thong dit liéu thdng tin hoan chinh cho phép cong
chang vién, nguoi chung thuc duoc tiép can vai cac hé thong luu trir hd so vé bat dong san
va cong chiing, day dugc coi 1a cong cu hitu hiéu, tao co sd dé cong chang vién cé thé tra
soat, dbi chiéu khi thuc hién thu tuc céng ching c6 lién quan dén van dé nay. Qua dé giup
giam thiéu tinh trang c6 nham Ian, phan doan va thuc hién tham quyén sai sot, anh huong
dén quyén va loi ich.

5. Két luén

Quy dinh phép luat vé cac bién phap dam bao an toan phap 1y d6i vai hop dong mua
ban, chuyén nhwong bat dong san va thuc tién 4p dung hién nay con cé nhiéu vuéng mac,
vi vay can hoan thién céc bién phap dé bao ¢am an toan phap ly dbi vai hop ddng mua ban,
chuyén nhuong bat dong san, gop phan giam thiéu tranh chap. Can thiét sira d6i quy dinh
phap luat lién quan dén cbng ching, chung thuc hop ddng mua bén, chuyén nhugng bat
dong san theo huéng théng nhat vé pham vi trach nhiém phap ly; timg budc bo quy dinh
cdng chuang hop dong mua bén bat dong san theo nguyén tic “dia hat”; cin ban hanh vin
ban hudng dan giai quyét cac truong hop mua béan, chuyén nhuong bat dong san bang hinh
thirc hop dong uy quyén; can xay dung hé thong co s thdng tin thong nhat va déng bo vé

bat dong san trong ca nudc.

DANH MUC TAI LIEU THAM KHAO

1. Lé Van Quang (2020), “Ban vé gidi quyét tranh chdp hop dong chuyén nhwong
quyén sir dung ddt khdng c6 cong chitng, ching thuc”, Tap chi Kiém sét, s 3/2020.

14



TRUONG DAl HQC LUAT, PAI HQOC HUE

2. Luu Qudc Thai (2020), “Céac bién phdp dam bao quyeén loi hop phap cia khéach
hang mua nha hinh thanh trong twong lai”, Tap chi Khoa hoc Phép ly Viét Nam, sé 06
(100).

3. Hoang Thé Lién (2008), Binh ludn khoa hoc Bg ludt dan su 2005 — tap 1, Nxb
Chinh tri quéc gia.

4. Hoang Manh Thing (2022), “Van ban cdng chizng va gia tri phap Iy cia vin
ban cong chizng ”, Tap chi Nghé Luat, sb 06/2022.

5. S& Tu phap TPHCM (2022), Tham ludn tgi Hgi nghi todn quac tong két thi hanh
Lugt Cong chizng, Ha Noi, 2022.

6. P& Thanh, Tong kér S5 nam thi hanh Lugt Codng  ching,
https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-luat-cong-chung5704.html, truy cap ngay
10/8/2023

7. Pham Héng Chuong, T6 Trung Thanh (2022), Pdnh gid Kinh té Viét Nam
thwong nién 2022: On dinh va phat trien thi trwong Bdr dong  san,
https://khoahoc.neu.edu.vn/vi/2022-2917/gioi-thieu-an-pham-danh-gia-kinh-te-viet-nam-
thuong-nien-2022-on-dinh-va-phat-trien-thi-truong-bat-dong-san, truy cap ngay 10/6/2023.

8. Huynh Thé Du, Bdt déng sdn trong nén kinh té, Thoi bao kinh té Sai
Gon, https://thesaigontimes.vn/bat-dong-san-trong-nen-kinh-te/, truy cap ngay 10/6/2023.

9. Nguyén Thi Hong Luyén (2017), “Cong chiing hop dong thé chap quyén sit
dung ddt va thyc tién thuec hién tai tinh Quang Binh, Luan vin thac si luat hoc”, truong Pai
hoc Qudc gia Ha Nai.

10. H6 so d& nghi xady dung Dy an Luat Cong ching (saa doi),
https://vanban.chinhphu.vn/du-thao-vbgppl/ho-so-de-nghi-xay-dung-du-an-luat-cong-
chung-sua-doi-4942, truy cap ngay 29.11.2023

15


https://tapchitoaan.vn/tong-ket-5-nam-thi-hanh-luat-cong-chung5704.html
https://khoahoc.neu.edu.vn/vi/2022-2917/gioi-thieu-an-pham-danh-gia-kinh-te-viet-nam-thuong-nien-2022-on-dinh-va-phat-trien-thi-truong-bat-dong-san
https://khoahoc.neu.edu.vn/vi/2022-2917/gioi-thieu-an-pham-danh-gia-kinh-te-viet-nam-thuong-nien-2022-on-dinh-va-phat-trien-thi-truong-bat-dong-san
https://thesaigontimes.vn/bat-dong-san-trong-nen-kinh-te/
https://vanban.chinhphu.vn/du-thao-vbqppl/ho-so-de-nghi-xay-dung-du-an-luat-cong-chung-sua-doi-4942
https://vanban.chinhphu.vn/du-thao-vbqppl/ho-so-de-nghi-xay-dung-du-an-luat-cong-chung-sua-doi-4942

