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XU PHAT VI PHAM HANH CHINH TRONG HOAT PONG QUANG CAO
TREN MANG XA HOI

Tém tdt: Quang cao trén mang xa hoi
la hoat dong xuc tién thuong mai phd bién,
c6 kha ning anh huong 16n dén nhiéu chu
thé trong x& hoi, dic biét 1a trong bdi canh
internet ngay cang phét trién manh mg, sé
lugng nguoi dung tham gia vao mang xa
hoi lién tuc gia tang. Xt phat vi pham hanh
chinh trong hoat dong quang cao trén mang
x& hoi 1a cong cu hiru hiéu dé bao dam trat
tu cua hoat dong quan ly trong linh vuc
quang c&o, tir 6 nham duy tri trat tu, ky
cuong trong quan ly nha nudc. Tuy nhién,
quy dinh cua phap luat vé& xir phat vi pham
hanh chinh trong hoat dong quang céo trén
mang x& hoi van con ton tai mot sé han ché,
nhu: mot s6 hanh vi vi pham chua duoc quy
dinh cy thé, con mang tinh dinh tinh gay
khé khan cho cong tac xwr phat, chua quy
dinh day du chu thé bi xtr phat vi pham
hanh chinh.. Bai viét phan tich cac quy dinh
phép luat hién hanh vé xir phat vi pham
hanh chinh trong hoat dong quang cao trén
mang x& hoi, chi ra mot s6 bat cap va dé
XUAt cac giai phap hoan thién.

Ter khoa: xu phat vi pham hanh
chinh, quang cao, mang xa hoi.

1. Pit van dé

CAO NGOC ANH THI*
Abstract:  Advertising social
networks is a popular trade promotion
activity, capable of greatly influencing
many subjects in society, especially in the
context of the internet growing strongly, the
number of the number of users participating
in social networks is continuously
increasing.  Sanctioning  administrative
violations in advertising activities on social
networks are an effective tool to ensure the
order of management activities in the field
of advertising, thereby maintaining order
and discipline in the management state
itself. However, the legal regulations on
sanctioning administrative violations in
advertising activities on social networks still
have some limitations. This article analyzes
the current legal regulations on sanctioning
administrative violations in advertising
activities on social networks, points out
some shortcomings and proposes perfect
solutions.

on

Keywords: sanctioning administrative
violations, advertising, social networks.

Tuy méi dugc hoa mang Internet toan cau vao nim 1997, nhung chi sau hon 20 nam

phét trién, dén nay, Viét Nam da thudc top cac nudc co twong tac cao véi Internet. Nam

2021, s6 lwong nguoi dung mang xa hoi tai Viét Nam 1én dén 72 triéu ngudi (chiém 73,7%

* Truong Pai hoc Luat Thanh phé HS Chi Minh; Email: thicao.140801@gmail.com.
« Ghi chii: Téi bai viét toan vin tai dia chi: http://tapchi.hul.edu.vn.
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dan sd), ting 7 triéu nguoi so voi cing Ky nim ngoai. Vi sé lugng trén Viét Nam hién
dang dtng tht 7 thé gii vé sé nguoi str dung mang xa hdi, lan luot sau cac nuéc: An Do,
MY, Indonesia, Brazil, Mexico va Philippines.

Cung véi su phét trién nhu vii bio cua khoa hoc - ki thuat, cdng nghé théng tin, nhu
cau st dung mang xa hoi trong kinh doanh, mua béan caa nguoi Viét Nam ciing ngay cang
gia tang. Mot trong nhitng hoat dong xUc tién thuong mai trén mang x& hoi dang duoc
nhiéu nguoi quan tdm hién nay 13 hoat dong quang c4o. Quang c&o trén mang xa hoi c6 vai
tro dac biét quan trong nham quang ba san pham, hang hoa, dich vy cua ca nhan, doanh
nghiép dén véi nguoi tidu dung?. Tuy nhién, bén canh nhiing tac dong tich cuc, hoat dong
quang cao trén mang xa hoi ciing ludn tiém an mot sb tac dong tiéu cuc dén nguoi xem
quang céo. Do d6, Nha nuéc da ban hanh cac quy dinh phap luat bao géom céac diéu khoan
vé xir phat vi pham hanh chinh nham tao co sé phap Iy cho viéc diéu chinh hoat dong
quang cao trén mang xa hoi. Cu thé cac quy dinh vé xir phat vi pham hanh chinh trong hoat
dong quang céo trén mang x& hoi dugc quy dinh tai Muc 1 va Muc 4 Chuong I1I Nghi dinh
s6 38/2021/NB-CP ngay 29/3/2021 cua Chinh phu quy dinh xir phat vi pham hanh chinh
trong linh vuc vidn hoéa va quang cdo (duoc sta ddi, bd sung boi Nghi dinh sb
129/2021/ND-CP ngay 30/12/2021 cua Chinh phu sira d6i, bé sung mét sé diéu cua cac
nghi dinh quy dinh xtr phat vi pham hanh chinh trong linh vuc du lich; thé thao; quyén tac
gia, quyén lién quan; van hoa va quang cdo). Cac quy dinh nay huéng dén bao vé quyén va
loi ich hop phép cua cac chu thé trong x& hoi, thic day hoat dong kinh té ndi chung va hoat
dong xuc tién thuong mai ndi riéng. Tuy nhién, thyc tién cho thiy nhiéu quy dinh cua phap
luat vé& xtr phat vi pham hanh chinh trong hoat dong quang co trén mang x& hoi van con
nhiéu diém han ché, bat cap, do d6, can phai nghién ctu vé céc han ché do dé dé ra céc
bién phéap thiét thuc, kip thoi nham khic phuc nhitng van dé con ton tai, bao dam tring tri,
phong ngira hanh vi vi pham trong hoat dong quang co trén mang xa hoi hudéng dén mot
moi truong quang céo an toan, lanh manh va phat trién.

2. Mot so bat cap vé xir phat vi pham hanh chinh trong hoat dong quéang cdo trén
mang xa hoi

Thir nhdt, mét s6 vi pham hanh chinh trong hoat déng quang cdo trén mang xd hoi
chira dege quy dinh cu thé gdy khé khan cho cong tdc xir phat.

Mot trong nhimg yéu cau co ban ciia phap luat trong nha nudc phap quyén 1a phap
ludt phai ro rang, 6n dinh®. Yéu ciu nay doi hoi cac quy dinh cua phap luét phai cu thé, o
rang, 1am cho d6i twong chiu sy diéu chinh c6 thé hiéu dé chip hanh. Tinh rd rang, cu thé

Y Cap nhdt s6 liéu méi nhat 2021 vé nguoi dung mang xd hoi tai Viét Nam, https://www.hrltech.com/vi/news/cap-nhat-
so-lieu-moi-nhat-2021-ve-nguoi-dung-mang-xa-hoi-tai-viet-nam-158.html, truy cép ngay 01/01/2022.

28 Thi Thanh Linh, “Bdo dam quyén t do kinh doanh ciza doanh nghiép - Nhin tir gé¢ d@é phép ludt qudng cdo thirong
mai”, Tap chi Nha nude va phap luat, sé 10, nam 2017, tr. 25.

® Nguyén Vin Cuong (chu bién) (2021), Tinh én dinh cia phap lugt - nhdn thirc thyc tién va gidi phdp déi méi, Nxb.
Chinh tri quéc gia, tr. 20.
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cua phap luat 1a diéu kién quan trong bao dam su 6n dinh cua phap luat tr d6 bao dam sy
on dinh trong viéc diéu chinh cac quan hé xa hoi, tao cho xa hoi van hanh binh thuong,
phat trién. Quan triét yéu cau trén, hau hét cac quy dinh vé xir phat vi pham hanh chinh
trong hoat dong quang céo trén mang xa hoi tai Nghi dinh s6 38/2021/NB-CP (duoc sia
ddi, bd sung boi Nghi dinh s6 129/2021/ND-CP) déu dugc Chinh phi quy dinh chi tiét, 1o
rang, giup cho viéc ap dung phap lut duoc dién ra théng nhat, hiéu qua. Tuy nhién, bén
canh su rd rang, Nghi dinh sb 38/2021/ND-CP (duoc sira d6i, bo sung boi Nghi dinh sb
129/2021/ND-CP) van con ton tai mot sé quy dinh kha triru tugng, chua that sy 13 nét dé
¢6 thé nhén dién duoc vi pham hanh chinh trong hoat dong nay.

Pon cir, Nghi dinh sb 38/2021/ND-CP (duoc sta d6i, bd sung boi Nghi dinh sé
129/2021/ND-CP) quy dinh phat tién tir 40.000.000 dong dén 60.000.000 dong dbi voi cac
hanh vi vi pham “Qudng cdo c6 hanh déng, 16i néi, hinh dnh, am thanh, chiv viét tao cho
tré em cé suy nghi, loi néi, hanh dong trdi véi dao dirc, thuan phong my tuc; gdy dnh

> A A ’ ” \ -« ’ . A \ \ ” > »4
huong xdu dén suc khoe, an toan hodc sy phat trién binh thuong cua tré em

va “Quang
cdo thiéu tham my, trdi véi truyén thong lich sit, van héa, dao dirc, thudn phong my tuc
Viét Nam®. Tuy nhién, hién nay ca Luat Quang c4o nam 2012 (dugc sira dbi, bd sung nam
2018) va Nghi dinh sé 38/2021/ND-CP (dugc sta dd6i, bd sung bai Nghi dinh sé
129/2021/ND-CP) khong c6 bét ky diéu khoan nao gii thich néi ham cta cac cum tir “trai
Véi truyén thong lich si, van héa, dao dirc, thudn phong my tuc Viét Nam”. Trube day,
viéc giai thich cum tir ndy da timg ton tai trong Thong tu s6 10/2014/TT-BVHTTDL cua
B6 Vin hoa, Thé thao va Du lich trong viéc dit tén doanh nghiépG. Theo d6, Thong tu nay
liét ké cac truong hop dat tén doanh nghiép dugc xem 1a vi pham van hoa, dao duc, thuan
phong my tuc ctia dan tdc bao gdm: (i) Str dung tir ngit, ky hiéu mang ¥ nghia dung tuc,
khiéu dam, bao luc, t0i 4c, t& nan xa hoi; (ii)Str dung tir ngit, ky hiéu thé hién hodc am chi
su de doa, xtic pham, phi bang, lang ma, boi nho, khiém nha ddi véi td chire, ca nhan khéc;
(iii) Sir dung tir ngi, ky hiéu thé hién hodc 4m chi su phan biét, ky thi ving mién, dan toc,
t6n gido, chung toc, gidi; (iv) Cac truong hop khac vé st dung tir ngit vi pham vin hoa,
dao durc, thudn phong my tuc cta dan tdc theo quy dinh cta phap luat’. Tuy nhién, thuc
tién thi hanh phap luat cho thay cac truong hop dugce xem 1a “trdi véi truyén thong lich si,
van héa, dao dirc, thuan phong my tuc Viét Nam” phong phi va phtc tap hon nhiéu so véi
quy dinh trén.

Cu thé, ngay 13/12/2021, Chu tich Uy ban nhan dan thanh phé Ha Noi da ban hanh
quyét dinh xir phat vi pham hanh chinh d6i véi Cong ty Vua Ném vé hanh vi “qudng cdo

thieu tham mi, trdi thuan phong my tuc Viét Nam trén mang xda hgi” voi sO tién

4 Piém c khoan 4 Biéu 34 Nghi dinh s 38/2021/ND-CP (duoc sta dbi, bd sung boi Nghi dinh sé 129/2021/ND-CP).
® Piém d khoan 4 Didu 34 Nghi dinh sé 38/2021/NB-CP (duoc stra dbi, bd sung bai Nghi dinh s§ 129/2021/ND-CP).
® Théng tu nay da hét hisu luc tir ngay 30/8/2016.

" Pidu 3 Théng tu s6 10/2014/TT-BVHTTDL.
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100.000.000 ddng theo diém d khoan 4 Diéu 34 Nghj dinh s 38/2021/ND-CP (duoc sta
dbi, bd sung bai Nghi dinh s6 129/2021/ND-CP)%. Theo d6, cong ty Vua Ném da thué mot
nhom thanh nién coi tran, khoe than, chan 15 trén tau dién Cat Linh - Ha Pong dé quang
c4o cho mot nhin hang, hinh anh quang c4o nay xut hién trén nhiéu dién dan mang xa hi.
Ngay sau khi hinh anh dugc dang tai, du luan bay té birc xtc trudc hanh vi quang cdo phan
cam ¢ noi cong cong. Nhu viy, trong quyét dinh xir phat trén quan diém vé “trdi thudn
phong my tuc” 1a hoan toan khac vé6i cac quy dinh tai Diéu 3 Thong tu s 10/2014/TT-
BVHTTDL.

Vi du nay cho thiy cac khéi niém “trdi véi truyén thong lich sir, van héa, dao dirc,
thuan phong my tuc Viét Nam” khong chi xoay quanh viéc xir phat hay nhic nhé mot vu
viéc ma n6 con lién quan dén cach thirc quan 1y van hoa. Viée chua xac dinh ndi ham cua
céc cum tir trén s& din dén nhig suy dién chii quan, ap dat trong qua trinh xir phat. Khi
mdt ¢4 nhan, t6 chirc d6i dién voi luat phép, trong moi truong hgp ca nhan, td chuc dé
dugc quyén suy doan khong vi pham chtr khong phai 14 suy dién c6 vi pham®.

Thyec tién xtr phat vi pham hanh chinh trong cac linh vuc khéc ciing da ching minh
viéc xur phat lién quan dén hanh vi “trdi thuan phong my tuc” thudng vap phai nhiéu kho
khan, ling ting trong qué trinh xtr phat, khong nhéan dugc sy dé)ng tinh tr phia nguoi bi xtr
phat cling nhu du luén xa hoi. Pon ctr, ngay 10/9/2020, Chanh Thanh tra S¢ Thong tin va
Truyén thong tinh Bic Giang da ban hanh quyét dinh x{r phat vi pham hanh chinh d6i véi
Nguyén Vian Hung mirc phat tién 7.500.000 dong vé hanh vi vi pham “cung cdp, chia sé
théng tin khéng phit hop véi thudn phong, my tuc cia ddn téc” theo quy dinh tai diém b
khoan 1 Piéu 101 Nghi dinh s 15/2020/ND-CP, ddng thoi budc ap dung bién phap khéc
phuc hau qua 1a “buoc go bo thong tin vi pham dang tai trén tai khoan mang xa hoi
YouTube Hung Viog video clip “Troll em gdi, em trai dn noi chdo ga nguyén 1éng va cdi
két””. Theo d6, Hung da c6 hanh vi dua 1én kénh ciia minh video nu ndi chio trang voi
con ga con nguyén 16ng dé tréu hai ngudi em trong nha. Xoay quanh quyét dinh xtr phat
ctia Chanh Thanh tra S& Thong tin va Truyén thong, c6 hai quan diém trai chiéu: (i) viéc
dua con ga con nguyén 16ng vao nau chao 1a khong hay, khong nén, tréi thuan phong my
tuc nén hanh vi nay bi xir phat 12 ding'®; (ii) con ga khong phai 1a linh vét hay dong vat

quy hiém nén khong thé coi 1a vi pham thudn phong m¥ tuc dé xir phat''. C6 thé thiy, viéc

& Pham Tuin (2021), Phgt 137 tri¢u dong véi nguoi thué nhém thanh nién cgi tran trén tau Cét Linh — Ha Déng dé
qudng cdo, https://tuoitre.vn/phat-137-trieu-dong-voi-nguoi-thue-nhom-thanh-nien-coi-tran-tren-tau-cat-linh-ha-dong-de-
quang-cao-20211221141823316.htm, truy cap ngay 1/1/2022.

° Piém d khoan 1 Biéu 3 Luat Xt ly vi pham hanh chinh nim 2012 (dugc stra dbi, bd sung ndm 2020) quy dinh: “Nguwoi
c6 tham quyén xir phat cé trach nhiém chizng minh vi pham hanh chinh. Ca nhan, té chiic bj xiz phat 6 quyén tir minh
hodc thong qua nguoi dai dién hop phép chitng minh minh khéng vi pham hanh chinh”.

19 Theo B Buc Tri — Phé Chénh thanh tra Bo Thong tin va Truyén théng tinh Bic giang, xem thém: Yén Chau — Viét
Thinh (2020), Cdn xem lgi viéc xi phat vu ndu chdo ga nguyén 16ng, https://plo.vn/phap-luat/can-xem-lai-viec-xu-phat-
vu-nau-chao-ga-nguyen-long-937898.html, truy cap ngay 14/01/2022.

1 Theo TS. Cao Vii Minh, xem thém: Yén Chéau — Viét Thinh (2020), Ban khodn viéc xit phat ndu chéo ga nguyén léng,
https://plo.vn/phap-luat/ban-khoan-viec-xu-phat-vu-nau-chao-ga-nguyen-long-937667.html, truy cip ngay 14/01/2022.
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“trbng vang” khai niém “thuan phong my tuc” da khién cac quyét dinh xir phat vé hanh vi
vi pham “trdi thudn phong my tuc” thudng phu thudc vao y kién chu quan cua ngudi co
thAm quyén xur phat trén co s tuy nghi hanh chinh. Tuy nhién, tiy nghi hanh chinh néu
khong dugc kiém soat s& 1 con dudong ngin nhit dan dén lam quyén'2.

Truéc day, Phap 1énh Quang cédo nam 2001 ciing c6 dé& cap dén cum tir “trdi véi
truyén thong lich sir, van héa, dao dirc, thudn phong my tuc ciia déan téc Viét Nam™®. Tai
thoi diém nay, da cé nhiéu quan diém lo ngai, ban khoan vé tinh mo hd cua cac cum tur
trén, tuy nhién diéu dang tiéc 13 sau ngan 4y nim van chua c6 mot vin ban quy pham phap
luat nao cu thé hoa ndi ham cua cac cum tur nay. Bét cap trén khién cho viéc xu phat vi
pham hanh chinh trong hoat dong quang cdo trén mang xa hdi con mang tinh chu quan, doéi
khi bj anh hudng tir du luan xa hoi, lam cho quyét dinh xtr phat chua thuc su thuyét phuc,
chua bao dam muc dich ran de, gido duc.

Thir hai, Nghi dinh sé6 38/2021/NP-CP (dwoc sira doi, bo sung béi Nghi dinh sé
129/2021/ND-CP) khong quy dinh dap dung hinh thicc xu phat tich thu tang vdt, phuong
tién vi pham hanh chinh d6i véi vi pham hanh chinh trong hoat ddng qudng cdo trén mang
xa hoi la chwa that su phu hop

béi voi xur phat vi pham hanh chinh trong hoat dong quang cao trén mang xa hoi,
Nghi dinh s 38/2021/NB-CP (duoc sira ddi, bd sung bai Nghi dinh s6 129/2021/ND-CP)
chi quy dinh ap dung hai hinh thtrc xir phat 1a phat tién (hinh thirc xir phat chinh) va tuéc
quyén sir dung, gidy phép chimg chi hanh nghé c6 thoi han (hinh thire xtr phat bo sung). So
v6i cac quy dinh vé ap dung hinh thirc xir phat trong xir phat vi pham hanh chinh & cac linh
vuc khéc thi quy dinh vé hinh thirc xir phat trong hoat dong quang cdo trén mang xa hoi
con tuong d6i han ché. Nghi dinh s 38/2021/ND-CP (duoc stra ddi, bo sung boi Nghi dinh
s6 129/2021/ND-CP) loai trir viéc ap dung hinh thirc xtr phat chinh 13 canh céo d6i véi vi
pham hanh chinh trong hoat dong quang c4o trén mang xa hoi vi ban chat cua vi pham
hanh chinh trong hoat déng quang c4o trén mang xa hoi déu mang tinh nguy hiém hoic de
doa nguy hiém cao cho xi hoi, vi viy néu ap dung hinh thirc xtr phat nhe nhét trong tat ca
cac hinh thtrc x1r phat (canh céo) 1a khong phu hop, khong bao dam tinh ran de. Tuy nhién,
viéc Nghi dinh sé 38/2021/ND-CP (duoc stra doi, bé sung boi Nghi dinh s6 129/2021/NP-
CP) khoéng quy dinh ap dung hinh thirc xtr phat tich thu tang vat, phuong tién vi pham hanh
chinh ddi véi cac hanh vi vi pham trong hoat dong quang cao trén mang xa hdi l1a chua that
su phu hop.

Tich thu tang vat, phuong tién vi pham hanh chinh la viéc sung vao ngan sach nha

nudc vat, tién, hang hoéa, phuong tién c6 lién quan truc tiép dén vi pham hanh chinh, dugc

*2 Nguyén Hoang Anh (2009), “Mt s6 vdn dé vé tily nghi hanh chinh”, Tap chi Nghién ciu 1p phap, s6 6, tr. 25.
13 Khoan 2 Biéu 5 Phép lénh Quang céo nam 2001.
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ap dung ddi v6i vi pham hanh chinh nghiém trong do 13i ¢b ¥ cua c4 nhén, t6 chie™. Hinh
thire xir phat nay c6 thé ap dung véi tu cach 1a hinh thic xir phat chinh hodc hinh thire xtr
phat b sungls. Nhu vay dé ap dung hinh thirc xt phat tich thu tang vat, phuong tién vi
pham hanh chinh thi hanh vi vi pham cin hoi du 3 diéu kién: (i) vi pham hanh chinh
nghiém trong; (ii) duoc thuc hién voi 161 ¢b ¥; (iii) co st dung tang vat, phuong tién dé
thuc hié€n hanh vi vi pham. Dudi goc do ngdn ngtr, “tang var’ 1a “vdat lam chirng cho nhirng
viée lam sai trai”™®, con “phwong tién” 14 “cdi ding d@é tién hanh mot cong viéc™' hay “cai
can phdai co dé dat dwoc mot muc dich”*®. Hiéu theo nghia nay thi tang vat 1a cai c6 gia tri
ching minh vé vi pham, con phuong tién 1a cai gitp thuc hién vi pham hanh chinh dé dang
hon®®.

Thyec tién x{r phat vi pham hanh chinh trong hoat dong quang cdo trén mang xa hoi
cho thiy c¢6 nhiéu truong hop ngudi quang cio co sir dung céng cu, phuong tién dé thuc
hién hanh vi vi pham. Vi du: truong hop nguodi quang céo thude 14 thong qua mang xa hdi,
trong qud trinh thuc hién hanh vi vi pham nguoi nay c6 st dung cac banner, poster dé lam
cong cu hd tro cho hoat dong quang cdo. Theo diém a khoan 1 Piéu 33 Nghi dinh sb
38/2021/ND-CP (duoc sira ddi, bo sung boi Nghi dinh sé 129/2021/ND-CP) truong hop
trén ngudi quang céo chi bi phat tién tir 50.000.000 ddng dén 70.000.000 dong vé hanh vi
vi pham “qudng cdo thuéc ld” va bi 4p dung bién phap khic phuc hau qua 1a “budc xda
quang cao” ma khong bi tich thu tang vat, phuong ti¢n vi pham hanh chinh. Tuy nhién,
cach xur phat nay 1a chua that sy thuyét phuc, boi 18 trong truong hop nay hanh vi vi pham
da hoi du 3 diéu kién dé ap dung hinh thirc xir phat tich thu tang vat, phwong tién vi pham
hanh chinh. Cy thé: (i) day la vi pham hanh chinh nghiém trong do bi 4p dung hinh thtc xtr
phat chinh 1a phat tién; (ii) hanh vi vi pham dugc thuc hién véi 18i ¢ ¥; (iii) nguoi quang
céo da str dung céac banner, poster... dé phuc vu cho hanh vi quang céo vi pham cta minh.
Can luu ¥, trong truong hop “qudng cdo thuéc 1d” thi hanh vi dién ra ¢ bat ky méi truong
nao (trén mang xa hoi, trén phuong tién thong tin dai chung...) thi déu 1a vi pham hanh
chinh. Trong truong hop nay, banner va poster quang cdo ma ngudi quang cao sur dung con
dugc xem 1a tang vat vi pham hanh chinh, boi 1& day 1a cic vat ching dé chirng minh hanh
vi vi pham ctia nguoi quang cdo. Do do, cic tang vét nay can phai bi tich thu. Nhu vay, sé
rat vo 1y néu khong ap dung hinh thirc xir phat tich thu tang vat, phuong tién vi pham hanh
chinh dé tich thu banner va poster quang cdo ctia ngudi vi pham. Bat cép phat sinh 13 Nghi
dinh s6 38/2021/NB-CP (duoc sira d6i, b6 sung bai Nghi dinh s6 129/2021/ND-CP) lai

¥ Pidu 26 Luat Xir 1y vi pham hanh chinh ndm 2012 (dugc sira dbi, bd sung nam 2020).

15 Khoan 2 Piéu 21 Luat X Iy vi pham hanh chinh ndm 2012 (dugc sira ddi, bd sung nam 2020).

16 Nguy2n Nhu Y (chu bién) (2013), Pai tir dién tiéng Viét (tai ban lan thiz 13), Nxb. Pai hoc quéc gia Tp. HO Chi Minh,
tr.1426. Nguyén Lan, Tar dién Tir va ngir Viét Nam (2006), Nxb. Téng hop Thanh ph. H6 Chi Minh, tr.1639.

" Nguyén Nhu Y (chu bién) (2013), Daqi tir dién tiéng Viét (tai ban lan thi 13), Nxb. Pai hoc quéc gia Tp. HS Chi Minh,
tr.1277.

18 Nguyén Lan (2006), Tir dién Tir va ngir Viét Nam, Nxb. Téng hop Thanh phé H5 Chi Minh, tr.1476.

19 Cao Vii Minh - Nguyén Nhat Khanh (2020), Cac hinh thic xiz phat vi phgm hanh chinh, Nxb. Thanh nién, tr. 158.
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khong quy dinh hinh thac xir phat tich thu tang vat, phuong tién vi pham hanh chinh dbi
v6i vi pham hanh chinh trong hoat dong quang céo no6i chung va quang cdo trén mang xa
hoi noi riéng.

Qua khao ciru, tit ca vi pham hanh chinh trong hoat dong quang cdo trén mang xi
héi duoc quy dinh tai Nghi dinh s6 38/2021/ND-CP (dugc sira d6i, bd sung bai Nghi dinh
s6 129/2021/ND-CP) déu bi 4p dung hinh thirc xir phat chinh 1a phat tién. Diéu nay dong
nghia véi viéc tit ca hanh vi vi pham trong hoat dong nay déu dugc Chinh phu danh gia 1a
vi pham hanh chinh nghiém trong. Ngoai ra, hdu hét cac vi pham hanh chinh trong hoat
dong quang cdo trén mang xa hoi da phén duoc thue hién véi 13i ¢b y. Chu thé thuc hién vi
pham hanh chinh trong hoat dong quang céo trén mang xa hi thuong la cac cé nhéan, td
chtic ¢6 hoat dong kinh doanh, mua ban do d6 ho s& c6 chuyén mén nhét dinh vi vay ho co
thé nhéan thirc duoc tinh dung - sai ctia hanh vi do minh thyc hién. Tuy nhién, trong nhiéu
truong hop vi myc tiéu tim kiém loi nhuan, cac chu thé nay di bat chap cac quy dinh phap
luat, ¢ y thuc hién vi pham hanh chinh vé quang cdo trén mang xa hdi. Do vay, viéc
Chinh phu khong quy dinh viéc ap dung hinh thure xtr phat tich thu tang vat, phuong tién vi
pham hanh chinh d6i véi cac hanh vi vi pham trong hoat dong quang c4o trén mang xa hoi
la chua that sy hop 1y, lam gidm di hi€u qua cda viéc xtr phat vi pham hanh chinh trong
hoat dong nay.

Pon cir, ngay 13/4/2021, Chu tich Uy ban nhan dan tinh Hai Duong ban hanh Quyét
dinh s6 98/QD-XPVPHC xu phat vi pham hanh chinh ddi véi Tran Vin Duong vé hanh vi
“Qudng cdo riepu €O Nong dg con tir 15 do tré lén” vai s tién 60.000.000 dong. Cu thé,
Tran Vian Duong da thuc hién hoat dong quang céo ruou thong qua budi livestream trén
Facebook. Ngoai muc tién phat trén, Chu tich Uy ban nhan dan tinh Hai Duong con ap
dung hinh thac xir phat bd sung 1a tich thu tang vat, phuong tién vi pham hanh chinh dé
tich thu mét s6 gidy to 6 in an thong tin, hinh anh cac loai ruou dwoc quang céo..., dong
thoi budc Tran Van Duong thyc hién bién phap khic phuc hau qua 1a “budc x6a qudng
cdo”. CO thé thay, viéc Chu tich Uy ban nhan dan tinh Hai Duong quyét dinh tich thu cac
gidy to dugc Tran Vin Duong phuc vu cho viéc quang céo 1a hop 1y, tranh truong hop
ngudi nay tiép tuc st dung cac gidy to d6 thyc hién hanh vi vi pham. Nghi dinh sb
38/2021/ND-CP (va ca Nghi dinh s6 38/2021/ND-CP (duoc stra d6i, bo sung Nghi dinh sé
129/2021/ND-CP)) khong quy dinh ap dung hinh thic xt phat tich thu tang vat, phuong
tién vi pham hanh chinh trong xtr phat hanh vi vi pham trong hoat dong quang cao trén
mang xa hoi 1a chua dap ung véi doi hoi cua thyc tién hien nay.

Thir ba, Nghi dinh s6 38/2021/NP-CP (dwoc sira doi, bo sung boi Nghi dinh sé
129/2021/NP-CP) chua bao qudt dwoe tit ca cdc chii thé c¢é hanh vi vi pham trong hoat

dong quang cao trén mang xa hoi
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Theo Luat Quang cdo nam 2012 (dugc sua ddi, bd sung nam 2018) ¢6 4 chu thé tham
gia vao cac cong doan quang cao, do la: nguoi quang cdo, nguoi kinh doanh dich vu quang
c40, ngudi phat hanh quang céo, ngudi chuyén tai san pham quang cdo. Qua khao ciru cic
quy dinh vé xir phat vi pham hanh chinh trong hoat dong quang co trén mang xa hoi tai
Nghi dinh sé 38/2021/NB-CP (dugc sira d6i, bd sung bai Nghi dinh sb 129/2021/ND-CP),
tac gia nhan thay cac quy dinh ndy chi 4p dung ddi véi cha thé 1a ngudi quang cdo. Nguoi
quang cdo 1a t6 chire, ca nhin c6 yéu cau quang cao san pham, hang héa, dich vy ctia minh
hodc ban than t6 chirc, c4 nhan d6°°. Tuy nhién, thyc tidn cho thiy cac vi pham hanh chinh
trong hoat dong quang céo trén mang xa hoi 1a mudn hinh van trang, phirc tap hon nhiéu so
v6i cae truong hgp ma phap luat da tru lidu.

Trén thyc té, nhiéu doanh nghiép sir dung nhiing hop déng thué hinh anh cua nhing
ngudi ndi tiéng nhu ca si, dién vién, nguoi miu... lam dai dién thuong hiéu san pham cho
doanh nghiép cua minh. Khi dé céc ca si, dién vién, nguoi mau nay s€ thuc hién hoat dong
quang cdo Vi tu cach 1a ngudi chuyén tai san phim quang cao?. Ca si, ngudi miu, dién
vién 1a nhitng ngudi ¢6 tam anh hudng 16n dén cong chung. Do d6, mdi 11 no6i, hanh dong
ctia ho 14 sy bao dam chéc chan vé chat luong, gia ca, cong dung... clia san pham, tao niém
tin cho nguoi tiéu dung. Tuy nhién, diéu dang tiéc 12 Luat Quang cdo nam 2012 (dugc sta
d6i, bd sung nim 2018) va ca Nghi dinh sé 38/2021/NB-CP (duoc sira d6i, bd sung bai
Nghi dinh s6 129/2021/ND-CP) khong quy dinh x{r phat vi pham hanh chinh d6i véi ddi
tuong 14 nguoi chuyén tai san pham quang cao néu ho ¢6 hanh vi vi pham. Thay vao do,
viéc xur phat vi pham hanh chinh trong hoat dong quang céo trén mang xa hoi chi 4p dung
v6i nguoi quang céo (cu thé trong trudng hop nay 1a cic doanh nghiép thué hinh anh cta
ngudi noi tiéng dé thuc hién hoat dong quang céo).

C6 thé thay, viéc khong quy dinh trach nhiém cho ngudi chuyén tai san pham quang
céo 1a mot thidu sét clia cac quy dinh vé xtr phat vi pham hanh chinh trong hoat dong
quang cao trén mang xa hoi noi riéng va trong hoat dong quang cido ndi chung. Nguoi
chuyén tai san pham quang céo thuong 1a nhitng nguoi ¢ sttc anh hudng 10n trén mang xa
hoi, nghé nghiép ctia ho mang tinh dic thu 13 gan lién gia tri ban than véi su yéu mén tir
cong chiing. Do vay, khi ky két hgp dong dai dién thwong hiéu (cam két dan sy, thoa udc
dan sy), nguoi ndi tiéng can phai biét duoc mirc do lién quan ctia minh, phai luong trudc
dugc hau qua cta hanh vi d6. Ho hoan toan co quyén dugc lya chon va dua ra nhitng yéu
cau ddi v6i doanh nghiép, nhan hang dé bao dam chat luong dén tay nguoi tidu dung. Hién
nay phap luat khong quy dinh ngudi chuyén tai san phdm quang céo bat budc phai biét
truge chat lugng san pham khi gidi thiéu san pham d6 dén nguoi tiéu ding. Piéu nay l1a

20 Khoan 5 Piéu 2 Lut Quang céo ndm 2012 (dugc sira ddi, bd sung ndm 2018).

2! Khoan 8 Piéu 2 Luat Quang cdo nam 2012 (duoc sua dbi, b sung nam 2018) quy dinh: “Nguoi chuyén tdi san phdm
quang c&o la nguoi tryc tiép dira cdc san pham quang cdo dén cong Chung hogc thé hién san pham qudng cdo trén nguoi
thong qua hinh thizc méc, treo, gdn, dan, vé hogc céc hinh thire rwong te”.
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mot “k& hd” ciia phap luat dé din dén tinh trang “loan quang cao”, vo tu thdi phong cong
dung cta san pham, boi 1& ngudi chuyén tai san pham quang céo sé& khong bi xur phat vé
bét ctr 101 n6i, hanh vi nao ciia minh. Hién nay, ngudi chuyén tai san phim quang cdo chi
chiu trach nhiém vé mat dan sy khi nguoi tiéu dung khoi kién doi boi thuong thiét hai
ngoai hop ddng, trong truong hop c6 day du ching clr xac dinh ngudi ndi tiéng da biét 1o
san pham ma minh quang cao khong bao dam chat lwong nhung vi loi ich c4 nhan van ¢
tinh tham gia quang céo va nhan lam dai dién thuong hi¢u thi khi d6 ho s€ phai chiu trach
nhiém lién d6i v6i bén san xuét kinh doanh san phdm, hang hoa d6 (ngudi quang céo).

3. Kién nghi hoan thién mét s6 quy dinh ciia phéap luat

Thi# nhdt, quan diém vé thuan phong my tuc c6 thé khac nhau & mdi thoi diém cua
lich str, tham chi 14 khac nhau trong suy nghi cua cac thé hé. Trong xu thé dan cha phat
trién thi viéc xir phat vi pham hanh chinh ciing phai ding ngudi, dung luat?®. Do vay dé
quyét dinh xu phat vi pham hanh chinh trong hoat dong quang céo trén mang x4 hoi that su
thuyét phuc, Chinh phii can som dua ra dinh nghia giai thich, md ta chi tiét cho cum tir
“thuan phong my tuc”. Py 1a giai phap cin co, giai quyét tan gc cac van dé con ton tai
lién quan dén cum tir ndy. Viéc ton tai khai niém “thuan phong my tuc”sé gilp qué trinh xu
phat vi pham hanh chinh trong hoat dong quang céo trén mang xa hoi duoc dién ra théng
nhat, bao vé quyén va loi ich hop phap caa ngudi bi xtr phat tir ¢ phat huy téi da muc dich
ran de, gido duc cua quyét dinh Xt phat.

Theo Tur dién Tiéng Viét phd thong thi “m§” co nghia 1a dep?, “tuc” 1a thoi quen tir
lau doi trong doi séng nhan dan, duoc moi ngudi ndi chung cdng nhan va 1am theo?* va
“thuan” 1a chi toan mot tha, mot loai, khdng xen 13n thir khéc, loai khac®. Can ct theo y
nghia ctia C4C tir trén va cach hiéu trén thyc té, cac nha lam luat cd thé quy dinh: “Thudn
phong my tuc 1a nhitng phong tuc, tdp quan, chuan myc xa héi... tor dep, mang tinh chat
ddac thi ban sac cua dan téc, dioc heu truyén tir doi nay sang doi khdc va drot Moi nguoi
cong nhdn va lam theo”.

Cach quy dinh nhu trén phan ndo s& 1am rd duoc ndi ham caa “thuan phong my tuc”
phai la nhitng gi tét dep, duoc luu truyén nhiéu doi va duoc dong dao cong dong ngudi dan
thira nhan va tuan theo. Quy dinh rd rang nay gop phan han ché tinh trang nguoi ¢ tham
quyén tuy tién xir phat theo y chi chi quan cia minh, thay vao d6 ho phai cin ctr vao
nhitng chuan muc xa hoi nhat dinh méi c6 thé xac dinh hanh vi vi pham dé xu phat.

Ther hai, thyc tién thi hanh phap luat da chitng minh vi pham hanh chinh trong hoat
dong quang cdo cd thé sir dung cong cu, phuong tién dé thuc hién hanh vi vi pham va céc
truong hop d6 hoan toan du diéu kién dé ap dung hinh thic xur phat tich thu tang vat,

22 Cao Vii Minh - Nguy&n Nhat Khanh (2020), C4c hinh thic xi phat vi phgm hanh chinh, Nxb. Thanh nién, tr. 172.
2 v/ién Ngbn ngir hoc (2002), Tir dién Tiéng Viét phé théng, Nxb. Thanh phd H5 Chi Minh, tr. 654.

24 \/ign Ngon ngir hoc (2002), Tir dién Tiéng Viét phé thong, Nxb. Thanh phé HS Chi Minh, tr. 1062.

25 vién Ngon ngit hoc (2002), Tir dién Tiéng Viét phé théng, Nxb. Thanh phé Hb Chi Minh, tr. 961.
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phuong tién vi pham hanh chinh theo Diéu 26 Luat Xt ly vi pham hanh chinh nim 2012
(duoc stra d6i, bd sung nam 2020). Do d6, cac nha 1am lut can can nhic bd sung hinh thic
xtr phat tich thu tang vat, phuong tién vi pham hanh chinh déi véi céc hanh vi vi pham cé
kha nang str dung tang vat, phuong tién vi pham hanh chinh. B6 sung quy dinh hinh thic
Xt phat ndy ngoai y nghia hoan thién hé théng hinh thirc xt phat vi pham hanh chinh trong
hoat dong quang céo trén mang xa hoi con nham muc dich ngan chin kha ning nguoi Vi
pham tiép tuc st dung tang vat, phuong tién do6 dé vi pham hanh chinh trong tuong lai.

Thi# ba, can xac dinh dbi twong bi xu phat vi pham hanh chinh trong hoat dong
quang c4o trén mang xa hoi mot cach ddy du va chinh xac. Nhu da trinh bay, Nghi dinh s6
38/2021/ND-CP (duoc stra d6i, bd sung bai Nghi dinh sé 129/2021/NB-CP) chi quy dinh
xir phat vi pham hanh chinh d6i véi nguoi quang cao ma khdng quy dinh trach nhiém cua
ngudi chuyén tai san pham quang céo 1a mot thiéu sot, dé tiém an nhiéu hé luy tiéu cyc. Do
vay, khi sira d6i Nghi dinh s6 38/2021/NB-CP Chinh phu can bd sung ddi tuong bi xtr phat
vi pham hanh chinh trong hoat dong quang cao trén mang x& hoi ¢ bao gom nguoi chuyén
tai san pham quang céo; dong thdi can quy dinh cu thé cac hanh vi vi pham caa ddi tuong
nay.

Tham khao phép luat quang cdo Trung Qudc, ngay 09/9/2021 Téng cuc quan 1y nha
nudc vé Phat thanh, Truyén hinh, Pién anh (Quéang dién) da ban hanh loat quy dinh méi
d6i v6i nghé si c6 cac hoat dong quang céo, lam guong mit dai dién cho cic nhin hang.
Trong d6, ba diéu khoan dang cha ¥ gdm: (i) Nghé si khong duoc nhan quang cdo, 1am dai
dién cho san phdm, nhan hang néu chua timg s dung qua; (ii) Nghé si phai chiu trach
nhiém lién d6i khi quang cao nhing san pham hodc dich vu gia anh hudng dén sirc khoe,
tinh mang ngudi tidu dung; (iii) Nghé si véi tu cach ngudi dai dién biét rd san pham c6 van
dé, khong 6 hiéu qua nhung van gidi thiu dén ngudi dung s& bi truy ctru ning. Truong
hop vi pham, ngh¢ si s€ bi xtr phat hanh chinh, khong duoc ky hop déng dai dién cho bat
ctr thuong hiéu nao trong vong 3 nam?.

Thiét nghi, phap luat xir phat vi pham hanh chinh trong hoat dong quang céo trén
mang xa hdi cua Viét Nam can hoc héi cach quy dinh trén, cu thé can quy dinh nguoi
chuyén tai san pham quang céo phai bi xir phat vi pham hanh chinh khi thyc hién hanh vi
quang céo trai phap luat (co thé bi phat canh cdo, phat tién hodc cac hinh thirc xir phat
khac), dong thoi can xem xét dén viée cAm chi thé vi pham thue hién hoat dong quang céo
trong mot khoang thoi gian nhat dinh. Can luu ¥, néu cic nha 1am luat quy dinh ngudi
chuyén tai san pham quang cdo c6 hanh vi vi pham s& bi xr phat tién, thi can xdy dung

mirc tién phat pht hop vdi tinh chat nghiém trong cta hanh vi vi pham va loi nhuén ma

% My Van (2021), Trung Qudc ra quy dinh nghiém ngdt, xi phat nghé si qudng cdo “bdn”, https://dantri.com.vn/giai-
tri/trung-quoc-ra-quy-dinh-nghiem-ngat-xu-phat-nghe-si-quang-cao-ban-20210910091526396.htm, truy cip ngay
15/3/2022.
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chi thé vi pham cé thé nhan duoc khi thuc hién hanh vi vi pham, tranh truong hop mirc
tién phat qua thap s& dan dén tinh trang coi thuong phap luat, 1am giam hiéu qua cta cong
tac xur phat vi pham hanh chinh.
4. Két luan

Thuce té cho thay, hoat dong quang céo trén mang x4 hoi hién nay dang déi mat véi
day ray sy “bilrc xtc” tir ngudi Xem quang céo. Tinh trang co quan chirc ning “bi troi tay”
hoic 1Gng tang trong qua trinh xir phat vi pham hanh chinh vé quang céo trén mang xa hoi
van dién ra phé bién. Ly do quan trong nhit dan dén tinh trang néu trén 1a do cc quy dinh
vé xtr phat vi pham hanh chinh trong hoat déng quang céo trén mang xa hoi dan trg nén
“tut hau” va “dudi sac” truéc nhimg “bién tudng” ma phap luat chua thé diéu chinh, tao
nhiéu k& hé dan dén hién tuong lach luat. Do o, viéc khac phuc cac quy dinh vé xu phat
vi pham hanh chinh trong linh vuc quang c&o trén mang x& hoi 1a yéu cau cap thiét dé dau
tranh véi céc vi pham hanh chinh trong hoat dong nay. Viéc khic phuc nhitng bat cap néu
trén s& gilip nang cao hiéu qua cong tac xt phat vi pham hanh chinh trén thuc té ddng thoi
tao dong luc cho qué trinh cai tién phap luat Viét Nam.
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