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PHAP LUAT VE PHAN HANG NHA CHUNG CU
- MOT SO BAT CAP VA HUONG HOAN THIEN

Tom tit:

Hién nay, c6 thé d& dang bat gap nhiing
du 4n gin méac chung cu cao cép, chung cu
hang sang, chung cu siéu sang. Viéc gin
mac tén goi cho chung cu do nha dau tu tu
¥ quyét dinh va hoan toan khac véi cach
phan hang chung cu dugc phap luat quy
dinh. Piéu nay di gdy ra nhitng khé khin
nhit dinh trong thuc tién ap dung phap luat.
Bai viét ndy s& phan tich cac tiéu chi, yéu
cau va cach phan hang nha chung cu theo
quy dinh cua phap luat hién hanh. Pua ra
danh gia vé muc tiéu, ¥ nghia cta quy dinh
phan hang chung cu. Trén co s¢ do, tac gia
chi ra nhitng bat cép trong cac quy dinh vé
phan hang nha chung cu, tir d6 dua ra kién

nghi hoan thién.
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Abstract:

Lately, it can noticeably be seen a
large of number apartment building projects
called such as: Luxury, High-luxury, extra
luxury. The labeling of apartment names is

decided by

different from the condominium classification

investors and completely
as prescribed by law. This has caused
certain difficulties in the practice of law
application. This article will analyze the
criteria, requirements and classification of
apartment buildings in accordance with
current law. Give an assessment on the
objectives and significance of the apartment
buildings classification regulations. On that
basis, the author pointed out inadequacies
in the regulations on apartment buildings
classification, and then made recommendations

for improvement.
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1. Muc dich, y nghia ciia hoat dong phan hang nha chung cw

Dan s Viét Nam trong ndm 2019 udc tinh trung binh ¢ mdi ngdy tang hon 2.500
ngudi. Tinh t&i thoi diém cudi thang 9/2019, dan s6 nudc ta khoang hon 97 triéu dan theo
sO liéu mai nhat cta Lién hop qudc'. Trong khi quy dat & ngay cang bi thu hep thi nha
chung cu dugc xem la mot trong nhirng xu hudéng dugc nhiéu nguoi lya chon, gop phﬁn
quan trong trong viéc giai quyét nhu cau chd & cho ngudi dan. Néu nhu trude day, nha
truyén thong gan lién véi dat duoc xem 1a lya chon hang dau cta nguoi dan thi hién nay
nha chung cu lai trd thanh xu thé dugc vu tién Iya chon hang dau, dic biét 1a ¢ cac do thi,
thanh phd 16n. Nam bat duoc nhu cau thiét yéu ctia nguoi dan, cac du an chung cu duogc
dau tu, xay dung ngay cang nhiéu nhu mot xu hudng tit yéu. Pong thoi, thuc ddy thi
truong bat dong san vé nha chung cu ngdy cang so6i dong. Nham tao mot méi trudong kinh
doanh nha chung cu minh bach, vi¢c xay dung cac quy dinh cta phap ludt co lién quan
phai ngay cang dugc phap luat hoan thién, tao co ché kiém soat chit ch& chat luong cong
trinh nham dam bao quyén loi cho ngudi mua chung cu.

Nha chung cu 13 nha & c6 nhiéu cin ho thudc so hitu ctia nhiéu chu thé khac nhau
v6i hé thong cong trinh ha tang sir dung chung cho cac ho gia dinh, ca nhan, t6 chirc.” Pay
la noi sinh séng va lam viéc, kinh doanh ctia nhiéu t6 chirc, ci nhan. Do d6, chat luong
ctia nha chung cu 13 mot trong nhitg ndi dung phai chi trong hang dau. Phap luat hién
hanh dua ra nhitng quy dinh chit ché lién quan dén hoat dong xay dung, quan 1y, sir dung
nha chung cu. Trude khi thyc hién xay dung nha chung cu phai dugc 1ap thanh du an,
tham dinh, phé duyét va trién khai thyc hién theo ding quy dinh ctia phap luat. Chu dau tu
thuc hién dy an phai dap tng nhirng diéu kién luat dinh vé tu cach chu thé, nang lyc tai
chinh, kha nang chuyén mon. Sau khi hoan thanh viéc xay dung va dua nha chung cu vao
str dung, phan hang nha chung cu dugc xem 14 hoat dong danh gia tong thé chét lugng cua
tig toa chung cu. “Nham cung cdp co sé cho hoat dong qudn Iy, van hanh, sir dung nha
chung cuw cua cdc chu thé duoc théng nhat va dung muc dich, dam bao loi ich cua cdc bén

trong cdc trwong hop cu thé ™.

Hoat dong phan hang nha chung cu dugc thyc hién vé1 ting toa nha chung cu sau
khi da hoan thanh vi¢c xay dung va dugc ban giao dua vao st dung. Do S& Xay dung noi
¢6 nha chung cu thyc hién theo quy dinh ciia phap luat dya trén cac yéu ciu, tiéu chi vé
quy hoach - kién trac; vé hé théng, thiét bi ky thuat; vé dich vu, ha téng x4 hoi cling nhu
chat luong, quan 1y, van hanh dé phan chia chung cu thanh nhiing hang khac nhau. Trudc

! https://danso.org/viet-namy/, truy cap ngay 26/9/2019.
? Khoan 3 Piéu 3 Luat Nha ¢ 2014.
3 Nguyén Minh Oanh (2018), Binh luan Luat Nha ¢ nam 2014, Nxb Lao dong, tr.306.
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day, Thong tu sb 14/2008/TT-BXD quy dinh phan hang nha chung cu thanh 4 loai, bao
goém: Nha chung cu hang 1 (cao cap) 1a hang c6 chét lugng st dung cao nhét; hang 2 1a
hang c6 chét luong sir dung cao; hang 3 1a hang c¢6 chat luong st dung khé cao; va hang 4
1a hang c6 chét lugng sir dung trung binh. Pén cudi nam 2016, B6 Xay dyng ban hanh
Thong tu s6 31/2016/TT-BXD thay d6i vé cach phan hang nha chung cu chi gdm 3 hang.
Cu thé: hang A 1a chung cu dat tiéu chi phan hang cao nhit, tiép theo la hang B va hang C.

Muc dich cua hoat dong phan hang nha chung cu la dé xac dinh gia tri cua nha
chung cu khi thuc hién quan ly hodc thuc hi¢n giao dich trén thi truong, thong qua do
mang lai ¥ nghia phap 1y nhat dinh.

Thir nhat, phuc vu cong tac quan 1y ctia Co quan Nha nudc trong linh vuc phat trién
nha 0, quy hoach d6 thi. Thong qua hoat ddng cong nhan phan hang nha chung cu, Nha
nuéc nam duge thong tin hién trang chat luong, sd luong chung cu trén dia ban quan 1y;
qua d6 bao dam trat ty, an toan cudc séng cho cu dan trong khu chung cu néi riéng va cho
xa hoi noi chung.

Thir hai, han ché cac tranh chép, khiéu nai lién quan téi mirc gia dich vu, quan 1y
chung cu.

Thir ba, nang cao trach nhiém cua nha dau tu trong viéc xay dung nha chung cu,
dam bao tiéu chuan vé xay dung, dam bao cic hang muc an toan phong chay chira chay,
v¢€ sinh va xur ly nudce thai.

Thir tu, bdo vé quyén lgi cho cac chii thé tham gia vao thi truong nha chung cu. Dau
tién phai ké dén nhiing nguoi dang c6 nhu ciu tim mua nha chung cu. Day 1a nhing ddi
tugng hodc tham gia vao thi truong nha chung cu dé kiém 161 hodc thue su ¢6 nhu cau tim
kiém nha ¢. Ping trude tinh hinh ngudi mua ludn 1a ddi tuong yéu thé hon trong viée tiép
can va xac thyc thong tin trong cac giao dich vé& nha chung cu. Dic biét trong tinh hinh
hién nay, cac du 4n nha chung cu ngay cang nhiéu véi nhimng 10i quang cdo hoa mi tir nha
dau tu din dén nguodn thong tin ma khach hang tiép cin khong duoc xac thuc. Mat khac,
mdt bd phan ngudi mua nha chung cu khong du kién thirc chuyén mon dé c6 sy dénh gia
toan dién vé gia tri cia can nha. Nén vi¢c lya chon mét can chung cu tién nghi, chét luong
t6t va gia ca hop 1y con 1a mot van dé kho khin véi nguoi mua nha. Do d6, phan hang nha
chung cu s€ hd tro nguoi mua chung cu c6 sy nhin nhan, danh gia veé gia tri va chét lugng
can chung cu ma minh dy dinh lya chon.

Thir nam, nha dau tu c6 cin cir & xac dinh gia tri nha chung cu. Thong qua hoat
dong phan hang nha chung cu, nha dau tu c6 sy danh gia va nhin nhan khach quan vé gia
tri, chat lugng cia du an. Vira dam bdo trach nhiém xay duyng chung cu dat chat luong
vira 13 dong luc théi thiic nha dau tu hudng toi nhitng chung cu ngay cang day du tién ich,
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dat chuan phan hang cao, nang cao tinh canh tranh trén thi trudng ciing nhu uy tin, danh
tiéng cua nha dau tu.

Thir sdu, gop phan dam bao 6n dinh doi séng, nang cao chat luong co sé ha tang,
tién nghi trong khu vuc, dam bao qua trinh d6 thi hoa bén vimg.

C6 thé thiy, phan hang nha chung cur khong chi nham xac dinh gié tri ctia nha chung
cu khi thyc hién quan 1y hodc giao dich trén thi truong nhu quy dinh cua phap luat ma con
dam bao xay dung mot thi trudong céng khai, minh bach, céng bang cho cac bén tham gia.

2. Yéu céu va tiéu chi phan hang nha chung cu

Tung toa nha chung cu s€ dugc phan hang, cong nhan hang theo mét trong ba hang
A, B hoic C tuy thudc vao kha nang dap (mg nhiing yéu cu, tiéu chi dd dwoc dit ra. Theo
d6, quy dinh vé phan hang nha chung cu chi ap dung véi nhiing toa chung cu dugc xay
dung tor nam 1994. C6 nghia nhitng chung cu dugc xay dung tir sau nam 1994 khong
duoc phan hang theo nhitng tiéu chi phan tich sau day:

2.1. Péi vdi nhitng yéu ciu chung

Pay 13 nhiing yéu cau bat budc moi toa chung cu phai dap tmg khong ké thudc phan
hang nao.

Thir nhdt, c6 d& nghi phan hang nha chung cu. Chii thé yéu cau phan hang nha
chung cu duoc quy dinh tai Didu 4 ctia Thong tu s6 31/2016/TT-BXD. Viéc xac dinh chu
thé dé nghi phan hang duoc chia thanh 2 trudng hop. Trudng hop 1, ddi véi toa chung cu
c6 nhiéu chil so hiru thudc trudng hop phai thanh 1ap va di thanh 1ap ban quan tri nha
chung cu thi ban quan tri s& dé nghi cong nhan phan hang nha chung cu. Néu ban quan tri
chua dugc thanh 1ap thi do chu dau tu thyc hién. Dbi véi truong hop toa chung cu thude
nhiéu cha so hirtu ma khong thudce dién phai thanh 1ap ban quan trj nha chung cu thi dé
phan hang nha chung cu phéi c6 van ban thong nhét ciia trén 50% tong sd chii s¢ hitu nha
chung cu. Tuy nhién, truong hop khong thudc dién phai thanh 18p ban quan tri nha chung
cu ¢6 phan chua rd rang. Boi theo quy dinh tai Piéu 103 Luat Nha & 2014, dbi voi nha
chung cu ¢ nhiéu chi s¢ hitu nhung c6 dudi 20 cin ho thi cha sé hitu, ngudi st dung nha
chung cu thong nhit quyét dinh viéc thanh 1ap hodc khong thanh 1ap ban quan tri nha
chung cu. Nhu vay, trong truong hop tuy khong thudc dién bat budc phai thanh 1ap ban
quén tri nhung ngudi str dung nha chung cu thong nhét quyét dinh viéc thanh 1ap ban quan
tri thi don dé nghi phan hang nha chung cu s& do ban quan tri hay do hon 50% tong sb chu
sO hiru nha chung cu thyc hién? Theo quan diém cua tac gia, trong trudng hop khong
thudc dién phai thanh 1ap ban quan tri nhung da thanh 1ap thi ban quan tri 13 chu thé cé
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trach nhiém dé nghi phan hang nha chung cu. Trudng hop 2, d6i v&i nhitng toa chung cu
chi ¢6 mot chu sé hitu thi chu sé hitu s& ¢6 trach nhiém dé nghi phan hang nha chung cu.

Thit hai, nha chung cu dugc xay dung phi hop véi quy hoach chi tiét xay dung da
dugc co quan c6 tham quyén phé duyét; theo diing Gidy phép xay dung duoc cap dbi voi
truong hop yéu ciu phai cé Gidy phép xay dung theo quy dinh ctia phap luat vé xay dung.
Quy hoach chi tiét xdy dyng hay con goi 1a quy hoach 1/500 luén gén lién véi mot dy an
nhit dinh, thé hién cac thoéng tin vé ha tang k¥ thuat, ha ting xa hoi, to chirc khong gian,
kién tric, cong trinh ha tang, kién trac, thiét ké chi tiét cua timg 16 dat, danh gid moi
truong... Do d6, quy hoach chi tiét xay dung 14 cin c dé xac dinh viéc xdy dung toa
chung cu duoc xdy dung c6 phi hop véi cac thong s ha tang k¥ thuat xay dung, ciu tric
cong trinh va quy hoach khéng gian xung quanh hay khéng. Mat khac, Gidy phép xay
dung 13 vin ban phap 1y do co quan nha nude c6 thim quyén cip cho chi dau tu dé xay
dung méi, stra chita, cai tao, di doi cong trinh*. Khong phai trong moi truong hop nha dau
tu déu phai xin gidy phép xay dung. Cu thé, khoan 2 Piéu 89 Luat Xay dyng 2014 dua ra
nhimng trudong hop dugc mién gidy phép xdy dung. Ngoai nhiing truong hop da néu, tat ca
cac cong trinh déu phai duogc cap gidy phép xay dung trudce khi tién hanh. Gidy phép xay
dung duoc xem 13 cin ctr chimg minh sy cho phép ctia co quan c6 tham quyén khi bat dau
trién khai cong trinh xay dung. Nhiing truong hop quy dinh can ¢ gidy phép xay dung
nhung khong tuan thu 1a truong hop xay dung trai phép va bi xtt phat theo quy dinh cua
phap luat.

Thit ba, nha chung cu phai dam bao tuan thi quy chuan k¥ thuat quéc gia vé nha
chung cu va cac quy chuan ky thuat qudc gia khac c6 lién quan. Cac yéu cau k¥ thuat bét
budc ap dung khi xay dung mdi nha chung cu nham dam bao chat luong coéng trinh. Hién
nay, quy chuan k¥ thuat vé nha chung cu duoc quy dinh tai Quy chuan k¥ thuat qudc gia
vé nha ¢ va cong trinh cong cong QCVN 04-1:2015/BXD. Mot s6 yéu cau nhu dam bao
an toan chiu lyc, tudi tho cong trinh xay dung, dam bao khong xay dung cong trinh trén
cac khu vuc c6 nguy co dia chat gay ra sat 10, truot dat, 1ii quét, ngap lut hodc dam bao an
toan vé phong chdng chay nd, cic quy dinh dam bao an toan tinh mang, sirc khoe con
ngudi. Ngoai ra, quy chuan k§ thuat con dua ra nhiing yéu cau vé quy hoach kién trac, két
cAu cla toa nha, yéu cau vé thang may, h¢ théng cép, thoat nudc, thong gio diéu hoa khi
hau hodc xur 1y rac thai,...

Thit i, nha chung cu di hoan thanh viéc dau tu xay dung theo dung quy dinh cua
phap luat vé nha &, phap luat vé xay dung va phap luat ¢6 lién quan, da dugc ban giao dua
vao sir dung va khéng vi pham cac quy dinh ctia phap luat tai thoi diém ndp hd so dé nghi

“ Khoan 17 Didu 3 Luat Xay dung 2014.
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cong nhan hang. Nhu vay, phan hang nha chung cu chi tién hanh d6i v6i nhimng toa chung
cu da dugc dua vao su dung. béi véi nhitng dy 4n chua hoan thanh viéc xay dung s¢€
khong dugc xem xét phan hang nha chung cu.

Thir nam, nha chung cu phai khong thudc dién bi pha do, khong thudc khu vuc da co
quyét dinh thu hoi dit ciia co quan nha nudc c6 thim quyén. Nhimng chung cu thudc
truong hop nay khong tiép tuc dua vao sir dung trong tuong lai nén khong can tién hanh
phan hang chung cu.

Tom lai, diéu kién tién quyét dé phan hang nha chung cu 13 dap ng nam yéu cau
néu trén. Pay 1a nhimg yéu cau chung ma moi nha chung cu déu phai dam bao dé duogc
cong nhan phan hang nha chung cu.

2.2. Péi vdi tiéu chi phin hang nha chung cw

Nha chung cu dugc phan hang dya vao 4 tiéu chi gdm: Quy hoach - kién triic; hé
théng, thiét bi ky thuat; dich vy, ha t?mg x4 hoi; chat lugng, quan ly, van hanh. Bén nhém
tiéu chi da duoc cu thé hoa trong Thong tu s6 31/2016/TT-BXD thanh 20 tiéu chi nho. Cu
thé, d6i voi tiéu chi vé quy hoach - kién tric bao gdm 8 tiéu chi nho: vi tri cia toa chung
cu c¢6 hé thong giao thong thuan tién, tinh dé& dang tiép can véi phuong tién giao thong
cong cong; mat do xay dung; sanh chung cu; hanh lang; di¢n tich can hd; phong v¢ sinh;
thang may; chd dé xe. Nhiing tiéu chi nay duoc dinh lwong phi hop véi timg hang chung
cu, phan hang cang cao thi tiéu chi dat ra cang khit khe hon. D4i véi tiéu chi hé thong,
thiét bi k¥ thuat phai dap img nhu cau cap dién, cap nudc, thong tin lién lac, phong chiy
chita chay cho toa nha. Ddi voi tiéu chi dich vu, ha téng xa ho1 phai dam bao cac tién ich
phuc vu cho doi sdng cu dan trong toa chung cu nhu ¢ trung tim thuwong mai, siéu thi;
cac tién ich phuc vy vé nhu cau thé thao nhu phong tap, san choi mat s6 mon thé thao; co
bénh vién, trung tam y té, truong hoc gﬁn khu vuc chung cu toa lac. Pdi voi tiéu chi vé
chét lwong, quan 1y, van hanh nhim dam bao trang thiét bi st dung trong toa nha van dat
chat lwong st dung, van hanh tot; doi ngii quan 1y, van hanh nha chung cu chuyén nghiép,
co hé théng an ninh bao vé.

Nhur dd dé cip, nha chung cu dam bao cac yéu cau chung duoc phan lam mét trong
ba hang A, B, C dya vao mirc d§0 dam bao cua céc tiéu chi dat ra. Trong do, chung cu
hang A phai dat téi thiéu 18 trén tong s6 20 tiéu chi theo huéng dan tai phu luc s6 01 ban
hanh kém theo Thong tu s6 31/2016/TT-BXD; chung cu hang B phai dat toi thiéu 18 trén
téng s6 20 tiéu chi theo hudng dan tai phu luc sé 02 ban hanh kém theo Thong tu sé
31/2016/TT-BXD; chung cu hang C la chung cu dép tmg duoc cac yéu cau chung dé duoc
phéan hang nha chung cu nhung khong dat du tiéu chi dé cong nhan chung cu hang A va
hang B.
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Nhu vy, dua vao 20 tiéu chi dd dugc quy dinh trong phu luc ctia Thong tu dé xem
xét phan hang cho chung cu. Tuy nhién, can luu y trong 20 tiéu chi duoc dit ra, da s6 da
duoc dinh luong héa thanh con sb cu thé nhu chung cu hang A phai dat hé théng giao
thong thuan tién co thé tiép can phuong tién giao thong cong cong do thi (cach ga, bén dd,
tram dimg xe bus, tau dién ngam, tau dién trén cao) trong pham vi du6i 0,5 km trong khi
chung cu hang B ¢6 kha ning tiép can véi giao thong cong cong trong pham vi 1 km. Hay
hanh lang can hd phai rong tdi thiéu 1,8m ddi véi chung cu hang A va rdng ti thiéu 1,5m
ddi voi chung cu hang B. Tuy nhién, cling c6 nhitng ti€u chi chi mang tinh dinh tinh, dac
biét 1a cac tiéu chi trong nhém chat luong, quan 1y, van hanh chung cu. Vi du danh gia
cong trinh dugc hoan thi¢n (6p, lat, trat, son...) dat chét lugng cao hodc c6 don vi quan 1y,
van hanh chuyén nghiép s& phu thudc phan 16n vao danh gia chii quan cia con ngudi.

3. Mot s6 bit cap ciia phap luat hién hanh vé phan hang nha chung cw va kién nghi
hoan thién

Thong tu s6 31/2016/TT-BXD duoc ban hanh d3 khéc phuc nhiéu han ché cua
Thong tu s6 14/2008/TT-BXD. Tuy nhién, qua qua trinh thyc thi, phan hang nha chung cu
van boc 19 nhidu han ché, chwa phii hop véi thyc tién thé hién & nhiing diém sau:

Thir nhdt, khong c6 quy dinh thé hién rd phan hang nha chung cu 1a hoat dong bat
budc hay khéng. Dua vao quy dinh ctia Thong tu s6 31/2016/TT-BXD, c¢6 thé thdy phan
hang nha chung cu dugc thyc hién khi c6 don dé nghi cta td chirc, ¢4 nhan co quyén. Mat
khac, trong cac hanh vi vi pham phan hang nha chung cu khéng dé cap toi noi dung khong
tién hanh phan hang nha chung cu. Do d6, c6 thé suy luan viéc phan hang nha chung cu
duge thyc hién ty nguyén theo ¥ chi ctia ngudi ¢ quyén dé nghi phan hang. Tinh trang
nay dan t6i cac nha dau tu khong thuc hién phan hang nha chung cu ma tu phong hang
cho chung cu ctia minh bang nhiing tén goi bét tai gdy nhiam lan cho ngudi mua chung cu.
Tuy nhién, ciing c6 quan diém cho rang hoat dong phan hang nha chung cu 1a bt budc. Theo
quan diém cua dai dién Cuc Quan 1y nha va thi truong bét dong san, viéc phan loai chung cu
theo Thong tu 31 1a bt budc béi diéu nay da duoc quy dinh trong Luat Nha ¢ 2014°. Tuy
nhién, theo quan diém cila tic gia, néu xem xét cau chir tai Diéu 98 Luat Nha & 2014
khong thé hién yéu té bit budc cua hoat dong phan hang nha chung cu. Do d6, tac gia kién
nghi 13 rd quy dinh viéc phan hang nha chung cu 1a mdt thu tuc bat budc sau khi dua nha
chung cu vao str dung nham dam bao ting cuodng trach nhiém cho cha dau tu va chi so

hitu trong viéc dam bao chat lugng nha chung cu.

> Thanh Luén, “Quy dinh méi trong phdn hang nha chung cuw”, http://www .baoxaydung.com.vn/quy-dinh-
moi-trong-phan-hang-nha-chung-cu-202810.html, truy cap ngay 01/11/2019.
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Thit hai, d6i v6i trudng hop khi chii thé ¢6 thim quyén dé nghi phan hang nha chung cu
nhung van ban trd 101 ctia S& Xay dung khong cong nhan phan hang do khong dép ung cac
yéu cau va tiéu chi thi huéng xtr 1y nhu thé nao? Hién nay, Théng tu sb 31/2016/TT-BDX
chua dé cap dén huéng xir 1y. Néu phan hang nha chung cu 1a hoat dong bt budc thi
nhiing chung cu khong dat yéu cau, tiéu chi phan hang phai c¢6 nhiing diéu chinh, thay doi
dé dap mg cac yéu cau dit ra, t6i thiéu 14 dat chung cu hang C. Do vay, néu khong dua ra
cach hudng xu 1y thi hoat dong phan hang nha chung cu s€ chi dugc thuc hién mot cach
hinh thirc va nha dau tu khéng c6 dong luc dé tuan tha nhiing tiéu chi trong phan hang
nha chung cu.

Thir ba, quyét dinh cong nhan phan hang nha chung cu ¢6 thoi han 5 nam. Khi quyét
dinh cong nhan phan hang nha chung cu hét thoi han, So Xay dung phai xoa théng tin,
van ban quyét dinh cong nhan hang di ding tai trén Cong thong tin dién tir cia S¢ va ¢
van ban thong bao cho chi so hitu, ban quan tri, chiit ddu tu (néu c6) ctia nha chung cu
biét®. Néu c6 nhu cau thi phai ndp hd so dé tién hanh xem xét, kiém tra, cong nhan lai
hang nha chung cu. Quy dinh nay s& dam bao duoc chat lugng nha chung cu phu hop véi
hang dugc cong nhan, tranh cac truong hop chung cu xudng cdp sau mot thoi gian sir
dung nhung vin dugc gan voi phan hang cao. Tuy nhién, néu khi quyét dinh cong nhan
phan hang nha chung cu hét han ma té chic, c4 nhan khong c6 nhu cau dé nghi phan hang
lai nha chung cu thi huéng xtr Iy nhu thé nao? Tac gia cho ring nén bo sung quy dinh bét
bugc thuc hién thu tuc cong nhan phan hang lai nha chung cu. Qua d6, dam bao trach
nhiém ra soat, kiém tra ctia co quan nha nudc c6 thim quyén trong qua trinh quan 1y cac
chung cu trén dia ban. Quy dinh niy dé nang cao tinh than trach nhiém cta Ban Quan tri
cling nhu cac don vi quan 1y van hanh, nha chung cu trong viéc dam bao an toan chat
luong cong trinh cling nhu cac dich vu ma cu dan dugc huong. Doi v6i nhitng chung cu
sau khi xem xét kiém tra ma khong dap (mg du céc diéu kién phan hang phai c6 trach
nhiém nhanh chéng khic phuc va hoan thién ho so trong vong tir 3 dén 6 thang. Ngoai ra,
can bo sung quy dinh vé xir phat vi pham hanh chinh d6i véi cac chii thé c¢6 ¥ khong thuc
hién phan hang va cong nhan phéan hang lai nha chung cu.

Thir tir, d6i v6i cach phan hang nha chung cu bao gff)m 3 hang A, B, C. Trong thuc
té, cac dy an déu duoc gin méac chung cu cao cdp, chung cu hang sang, chung cu siéu
sang hay cac du an chung cu vdi tén goi nudc ngoai nhu Luxury, Hi-end, Premier, Royal.
Diéu nay dan dén thuc té quy dinh phan hang nha chung cu duong nhu khong dugc da sd
ngudi dan biét toi. Ho khong biét thé nao 1a chung cu hang A, hang B, hay hang C ma chi
quen thudc véi mac dugc nha dau tu quang ba cho dy 4n chung cu ciia minh. Do vy, cac

% Khoan 3 Piéu 8 Thong tu s§ 31/2016/TT-BXD ngay 30/12/2016.
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tén goi chung cu hang sang, siéu sang, cao cap,... ciing do nha dau tu ty phong cho dy an
chung cu ma khong théng qua mot quy chuan nao ciia phap luat. Mat khac, cling khong c6
co s dé xac dinh vi pham khi nha dau tu tu gan mac cho du an chung cu ctia minh. Quy
dinh ctia Théng tu s6 31/2016/TT-BXD tuy c6 su thay doi so véi Thong tu s 14/2008/TT-BXD,
tirc thay doi tir chung cu hang 1, hang 2, hang 3, hang 4 thanh hang A, B, C. Nhung néu
xem xét ban chét va tinh thyc tién, quy dinh nay chua that sy mang lai hi¢u qua. Tim hiéu
cach phan hang nha chung cu ciia Singapore - mot trong nhitng quéc gia tai chdu A phat
trién hé thong chung cu cao tang nhét khu vuc chau A, thi chung cu dugc phan chia thanh
2 loai cha yéu 13 Flat (hang thong thuong) va Codominium (hang cao cap). Py ciing
dugc xem 1a mot giai phap phan hang nha chung cu kha don gian va hiéu qua. Déi voi tén
go1 phan hang chung cu tai Vi¢t Nam, tac gia cho réng nén thay d6i cach dat tén hang nha
chung cu sao cho gin lién véi thuc tién, vi du chung cu cao cp, chung cu trung cap,
chung cu binh dan thay cho hang A, B, C. Thém vao d6, phan hang chung cu chi dugc
thuc hién véi nhitng chung cu da hoan thanh viéc xay dung va dugc dua vao st dung con
nhitng du an chung cu duogc hinh thanh trong tuong lai khong dugc phan hang. Trén thuc
té, nguoi dan rat d& bi nham 1an véi nhirng “mac” dugc nha dau tu tu phong. Pac biét, dbi
v61 nhitng ngudi mua chung cu dudi dang tai san hinh thanh trong tuong lai, nhitng nguoi
mua roi vao tinh trang bat 1gi vi khong c6 co ché dé xéac dinh chat luong nha chung cu. Do
d6, can co ché tai dé kiém soat tinh trang ty phong hang chung cu ciia chil dau tu.

Thit ndm, céc tiéu chi phan hang chung cu con c6 sy chua phu hop. Piéu ma nguoi
mua chung cu that sy quan tdm khong phai chung cu d6 c¢6 hang A, B hay C ma la chét
luong cong trinh va cac dich vu phuc vu cho loi ich ctia cu dan. Mot chung cu c6 phan
hang cao phai dam bao chung cu duoc xdy dung voi chat luong cong trinh tdt, cong tac
quan ly, van hanh chung cu chuyén nghiép va cac dich vu phuc lgi cu dan dugc huong
hon nhitng chung cu binh thuong khac. Do do, cac ti€u chi phan hang chung cu phai dugc
xdy dung dam bdo xoay quanh va lam rd nhiing muc dich nay. Tuy nhién, trong cac ti€u
chi ma Thong tu 31/2016/TT-BXD quy dinh chua thuc hién dugc tron ven yéu cau nay.
Quan 1y va van hanh chung cu 1a mot trong 20 tiéu chi dé danh gia phan hang chung cu,
v6i yéu cau “cé don vi quan Iy, van hanh chuyén nghiép” nhung quy dinh nay chi mang
tinh dinh tinh. Néu nhu chung cu hang A 1a chung cu dwoc phan hang cao nhét thi chic
chin chét luong xay dung ciing nhu quan ly, van hanh chung cu phai & mic tot hon
nhitng hang chung cu khac. Nhung tiéu chi ¢ phy luc van chua 1am noi bat ndi dung nay.
Hoic tai phu luc 1, tiéu chi chat luong dugc quy dinh “céng trinh dwoc hoan thién (6p,
lat, trat, son...) dat chat luong cao” dugc xac dinh nhu thé nao? Mit khac, dbi v6i don vi
cung cap trang thiét bi, vat liéu xay dung ciing khong c6 co s& xac dinh rd dau 1a san
pham chét luong tét, 36 bén cao. Ngoai ra, tiéu chi c6 chd dé xe nhung chi quy dinh chd
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dé 6 t6 toi thiéu nhung khong dé cap dén dién tich bai dd xe motd, trong khi xe motd van
dang 1a phuong tién di chuyén chinh ctia ngudi dan. Do d6, viéc nghién ctru, hoan thién
nhirng tiéu chi phan hang nha chung cu van 1a mot ndi dung can duoc hoan thién va dic
biét chu trong ti nhimg yéu td lién quan t&i chét luong cong trinh, cac dich vu phuc vu
cho loi ich cua cu dan.
4. Két luan

Phan hang nha chung cu déng gép mot phan khéng thé thiéu trong hoat dong quan
1y va van hanh nha chung cu. Mic du ché dinh phan hang nha chung cu da va dang duoc
Nha nudc quan tam chu trong va hoan thi¢n. Tuy nhién, hi€u qua tir hoat dong phan hang
nha chung cu chua cao, con nhiéu vudng méc, ndi dung chwa dugc lam rd. Dac biét, ¥
nghia bao vé quyén loi cta nhimg ngudi mua nha chung cu van chua duge dam bao do
tinh trang tu phong hang dién ra tran lan. Vi vay, viéc hoan thién cac quy dinh phap luat
va thyc tién ap dung phép luat trong hoat dong phan hang nha chung cu 1a diéu quan trong
va cip thiét.
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