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1. Quan niém vé hoat ddng cho vay tiéu dung va lii suit tran trong hoat dong cho vay

tiéu dung
1.1. Cho vay tiéu dung

Trong xa hoi hién dai, nhu cau vat chat va tinh than cua con ngudi ngay cang ning

cao. Cac nhu cau nay cling khong ngoai 1€ doi voi nhiitng cd nhan c6 muc thu nhép thap,

chua 6n dinh trong x4 hoi. Tin dung tiéu ding ra doi cho phép cac ca nhan, ho gia dinh giai

quyét cadc van dé thanh khodn nham thoa man cdc nhu cau vat chat ciia con nguoi trong
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cudc sdng hang ngay.! Tir d6, gop phan quan trong trong viéc kich thich tiéu dung, tao
dong luc cho san xuat phat trién, thic day su ting truong ciia nén kinh té qudc dan.

Cho vay tiéu ding 12 mot hinh thirc cuia hoat dong cho vay. Theo Luét cac T6 chirc
tin dung nam 2010, stra ddi bd sung nam 2017 (Luat CTCTD) tai Viét Nam, cho vay la
hinh thirc cdp tin dung, theo d6 bén cho vay giao hoidc cam két giao cho khach hang mot
khoén tién dé st dung vao muc dich xac dinh trong mot thoi gian nhét dinh theo thoa thuan
v6i nguyén téc c6 hoan tra ca gbe va 14i%. Theo Didu 3 Thong tu 43/2016/TT-NHNN
ngay 30 thang 12 nam 2016 cta Ngan hang nha nudc quy dinh vé cho vay tiéu ding cta
cong ty tai chinh thi, cho vay tiéu ding Ia viéc cong ty tai chinh cho vay bang dong Viét
Nam ddi véi khach hang 1 ca nhan nhdm dap tung nhu cau von mua, st dung hang hoa,
dich vu cho muc dich tiéu dung cta khach hang, gia dinh cua khach hang d6 véi tong du
no cho vay tiéu dung dbi voi mot khach hang tai cong ty tai chinh d6 khong vuot qua
100.000.000 dong (mot tram triéu dong). Murc tong du no quy dinh tai khoan nay khong ap
dung ddi véi cho vay tiéu ding dé mua 6 to va sir dung 6t d6 lam tai san bao dam cho
chinh khoan vay d6 theo quy dinh cua phap luat.’

Dudi goc do so sanh, thuat ngit cho vay tiéu dung s& duoc tiép can khac nhau &
nhitng qudc gia khac nhau. Vi du ddi voi Tay Ban Nha, cho vay tiéu ding dwoc hiéu 1a cac
khoan vay cho viéc mua lai hang hoa dich vu lau bén va khong lau bén (xe may, hang dién
tir,...). Con theo phap luat Phap, cach tiép cn cho vay tiéu dung can ctr dua trén tiéu chi
han murc thau chi. Theo d6, hoat dong cho vay tiéu dung la cac khoan vay thau chi hodc 1én
dén t6i da 1a EUR 1,524.00 hodc cac khoan cho vay khac 16n hon EUR 1,524.00, 1a mot
hinh thurc tin dung tuan hoan tao diéu kién cho c4 nhan tra gép.4

Du c6 nhiéu cach tiép can ddi voi vay tiéu dung, nhung nhin chung hoat dong cho
vay tiéu dung c6 mot sb6 diac diém nhu sau: Tha nhat, 1a viéc cép tin dung dudi hinh thure
tra gop. Thir hai, tai san mua duoc tir tién vay van thudc sé hitu cia nguoi vay, trir truong
hop hai bén thoa thuan tai san mua tir tién vay 13 tai san bao dam. Thir ba, khoan tién vay
thuong bi gioi han, muc dich mua hang hoéa phuc vu hoat dong ti€u dung hang ngay, chu
khong nham muc dich kinh doanh.

Theo cach thong thuong, ngudi vay sé& tim dén cac ngudn tin dung chinh théng nhu

ngan hang hay cac nguodn tin dung ngoai ki€m soat nhu cac t6 chuc cho vay ngoai xa hoi.

! Ngan hang Nha nudc Viét Nam, M6 hinh hoat dong ciia cdc cong ty tai chinh-kinh nghiém qudc té va thic
tién tai Viét Nam, Tai lidu thuyét trinh khoa hoc tai TP.HCM, thang 7/2013.

* Xem khoan 16 Diéu 4 Luat CTCTD.

? Xem dinh nghia tai Diéu 3 Thong tw 43/2016/TT-NHNN vé cho vay tiéu dung.

* Bui Hng Thing (2013), Phdt trién cho vay tiéu dimg & Trung Quéc, Han Quéc va bai hoc kinh nghiém cho
Viét Nam, Cong nghé Ngan hang, 6 91, tr. 46.
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Tuy nhién, dé tiép can ngudn vén cua ngan hang, dic biét néu khong cé tai san bao dam thi
day 1a mot diéu khong hé dé dang. Do d6, da phan ngudi dan c6 thu nhap thap thuong tim
dén cac ngudn tinh dung ngoai kiém soat v6i murc 13i suit cao 1én dén hang trim phan
tram/ nam, gay ra nhiéu hé luy trong trudng hop khong tra duoc no ding han. Néu hoat
dong cho vay tiéu dung duoc khuyén khich, day 1a mot giai phap ciru canh gitip cho céc ca
nhan c6 thu nhép the"ip thoat khoi cam bﬁy tin dung den tran lan hién nay. Mat khac, cho
vay tiéu ding mang lai nhiéu loi ich cho xi hoi. Vi du, cho vay tiéu dung gitup nguoi vay
nang cao su hiéu biét vé tai chinh. Thong qua viéc vay tiéu dung, ngudi dung dugc gido
duc mot cach gian tiép lién quan dén cac kién thirc tai chinh. Piéu nay giup ho co thé tiép
c4n v&i ngudn von cho vay clia ngan hang trong tuong lai.

Dudi goc do kinh t& vi mo, thong qua viéc kich thich tiéu ding san pham, hang hoa,
dich vu. Pay 1a dong luc lam ting gia san xuit, gop phan gia ting nén kinh té qudc dan.
Tao ra nhiéu cong an viéc lam cho ngudi lao dong. Péc biét trong bdi canh Viét Nam dang
héi nhap, tré thanh mét quéc gia dinh huéng xuét khau cho nén kinh té. Thi viéc tang tiéu
thu trong nudc 1a mot cong cy hiru quan hiéu qua gitp cho nén kinh té Viét Nam tranh
duogc nhitng bat 6n trong truong hop trong trudng hop bién ddi tidu cuc cia cta kinh té thé
gidi, dic biét trong bdi canh dich bénh Covid 19 khién cho hoat dong xuét khau bi tri tré,
va suy giam nghiém trong.

1.2. Ldi sudt va ldi sudt tran trong hoat dong cho vay tiéu diing

Lai sudt va lai suat tran duoc ghi nhan nhung khong duoc dinh nghia trong cac van
ban quy pham phap luat tai Viét Nam. V& co ban, c¢6 thé hiéu 13i suit 1a khoan tién ma bén
vay phai tra cho bén cho vay do di duoc bén cho vay giao tai san dé st dung va 1ai suit
tran 1a 13i suat ma cac bén trong hop dong vay khong thé thoa thuan vugt qua’. Nhu vay,
¢6 thé hiéu i sudt tran trong hoat dong cho vay tiéu dung 1a mic 13i suat cao nhat ma cac
bén c6 thé thoa thuan trong hoat dong cho vay tiéu dung.

Lii suat tran thuong dugc nhéc téi nhu mot trong nhitng cong cu tai chinh dugc
nhiéu céc qudc gia ap dung nham giam thiéu chi phi tin dung va rui ro xay ra voi bén vay®.
Tai Viét Nam, cac quy dinh quy dinh gidi han vé 13i suat ma cac bén co thé thoa thuan cé
thé tim thay trong cd luat. Vi du Piéu 587 ctia Qudc triéu Hinh luat ¢ quy dinh: “Cho vay
ng hay cam do dac mdi thang dugc an 101 15 tién kém mdi quan. Du 1au bao nhiéu nim
cling khong dugce tinh qua mot géc mot 101; trai luat thi xir biém mot tw, ma mét tién 10i.

Néu tinh gom 101 vao 1am goc, roi bat lam van tu khac, thi xt tdi nang hon mot bac”. Phap

> Pd Vian Pai (2010), Ldi sudt tran cho vay: kinh nghiém nuwdc ngodi va hiéng sira déi Bé ludt Dan sw, Tap
chi Nghién ctru 1ap phap, sb 15 (176), xem tai http://lapphap.vn/Pages/TinTuc/207235/Lai-suat-tran-cho-vay-
-kinh-nghiem-nuoc-ngoai-va-huong-sua-doi-Bo-luat-Dan-su.html, truy cap ngay 20/10/2021.

% https://openknowledge. worldbank.org/handle/10986/29668, truy cap ngay 20/10/2021.
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luat duong dai ciing dwa ra murc 13i suat tran vao hop dong vay va quy dinh trong Bo luat
Dan su (BLDS)7. Hién nay, 1ai suat tran dugc dit ra doi vai hop déng vay tai san theo biéu
468 BLDS 2015 1a 20%/nam, day 1a mtc 13i sudt cao nhit dugc cong nhan 1a hop phap
trong cac giao dich dan su.

Lai suét trong hoat dong cho vay tiéu ding thudong cao hon so véi cac khoan vay
thong thudng. Tai Viét Nam, ciing gidng nhu nhiéu qudc gia khac, hoat dong cho vay tiéu
dung da phan dugc cung cip boi cac cong ty tai chinh. Thuc té, 131 suat cho vay tiéu ding
& cac cong ty tai chinh thudng cao hon nhiéu so véi cac ngan hang. Trong khi mirc 14i suat
vay ti€u dung tai cac ngan hang thuong mai dao dong trong khoang 10-15%/nam® thi theo
két qua khao sat cuia ngan hang nha nudc tai mot sd dia phuong, 13i vay phd bién ma cac
cong ty tai chinh ap dung tir 40 - 50%/nam, mot sb trwong hop 1ii suat cho vay 1én dén
85%/nam tuy theo san pham’.

Dudi goc d6 kinh té, c6 nhiéu nguyén nhan pho bién khién 14i suat cua cong ty tai
chinh cao hon viéc cho vay thong thuong, nhu (i) nhimng ca nhan vay tién tiéu dung 1a
nhiing ca nhan c6 thu nhép han ché, c6 lich st tin dung khong tot hodc chua nhiéu nén
khong thé tiép can ngudn von tir ngan hang. Vi vay, rui ro khong tra dugce ng cliia ngudi
tiéu dung thuong cao hon so véi cac khach hang vay cta cac ngan hang thuong mai; (ii)
Viéc vay tiéu ding thuong khong di kém véi tai san bao dam. Bén cho vay s& nhan nhiéu
rui ro trong truong hgp bén vay khong tra dugc no; (iii) Cac chi phi hoat dong cua céc
cong ty tai chinh thudng rat cao hon so véi ngan hang thuwong mai. Céc chi phi nay bao
gbm, chi phi cho d6i ngii chim séc khach hang, kinh doanh, ciing nhu chi phi dé lap dit
cac hé théng tu dong, quy trinh ty dong dé khéi tai, theo ddi cac khoan vay nho, trong ngén
han, do d6, thudng ton kém hon so véi viéc quan 1y cac khoan vay 1on cua ngén hang.
Dudi goc do phap luat, Luat CTCTD hién nay khong cho phép cong ty tai chinh dugc huy
dong 13i sut vay cua ca nhan'. Do d6, ngudn tin dung cho vay thong thudng tir hoat dong
vay lai ctia cac t6 chirc, hodc ngan hang khac. Ban chat ctia viéc vay lai nay 1am cong ty tai
chinh phai ganh chiu phan Idi suat cao hon so v&i viéc cap tin dung cta cic ngan hiang
thuong mai. Cac nguyén nhan trén khién cho 13i suit trong hoat dong cho vay tiéu ding
thuong cao hon so voi cac khoan vay thong thuong, cung véi cac khoan phi va phat kém

theo, khién cho quyén l¢i ctia nguoi tiéu dung trong hoat dong cho vay tiéu ding duoc cac

"Pd Vian Pai (2019), Vé dp dung mirc ldi sudt tran cho hop dong vay tin dung, Tap chi Kiém sat, s 16, tr.
36.

¥ https://thebank .vn/vay-tin-chap/hinh-thuc-vay/vay-tieu-dung-ca-nhan-2.html, truy cip ngay 22/10/2021

? https://thanhnien.vn/tai-chinh-kinh-doanh/lai-vay-tieu-dung-cao-ngat-nguong-1063426.html, truy cip ngiy
22/10/2021.

1" Xem Didu 4 Luat CTCTD.
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nha 1ap phap quan tam. Trén thyc té, viéc 13i suat cho vay cao, kém theo cac chi phi khac,
nhu phi phat vi pham hop dong, thanh toan trudc han, bao hiém da khién cho nhiéu ngudi
vay tién hanh khéi kién yéu cau Toa an xac dinh mirc 131 sudt vuot qua quy dinh tai BLDS
2015. Tinh trang cho vay tiéu dung véi 13i suit cao da gy ra bat an cho khach hang trong
thoi gian gan day.
2. Thuc trang quy dinh vé lii suét trian trong hoat dong cho vay tiéu ding & Viét Nam
Tai Viét Nam, truéc ddy, trong BLDS 2005, khoan 1 Diéu 476 quy dinh: “Ldi sudt
vay do cdc bén thod thudn nhwng khong dwoe viegt qud 150% cia ldi sudt co ban do Ngén
hang Nha nwée céng bé doi véi loai cho vay twong tng.” Nhu vay, néu BLDS 2005 quy
dinh 13i suat tran s& 1a 150% cua ldi sut co ban do NHNN ban hanh, 13i suat nay 1 13i suét
dong. Hay noi cach khac, 13i suit nay s& duoc thay doi theo thoi gian bai Ngan hang nha
nudc tai tung thoi diém."" Nhiéu nhéan dinh cho rang, quy dinh ndy duoc xem 13 cimg nhic
va khong phan anh ding quy lyc cung cau gay nhing kho khin trong van dé 4p dung trong
thuc tidn'%. Quy dinh vé 13i suét vay tai khoan 1 Diéu 476 BLDS 2005 ddng thoi duoc ap
dung trong cc hgp dong vay tai san, ké ca hop dong tin dung. Theo d6, cac bén thoa thuan
nhung khong dugc vuot qua 150% lii sudt co ban do Ngan hang Nha nuc (NHNN) cong
b véi loai cho vay twong tng."> Quy dinh nay lam cho nhidu hop ddng tin dung luén ndm
trong nguy co c6 kha nang vo hiéu do vuot trin 13i suat vay néu mang ra tranh chap ¢ Toa
an'*.

Dé khic phuc han ché néu trén, BLDS 2015 di c6 nhitng diéu chinh phu hop lién
quan dén 13i suat, nham myc dich giam sy chénh léch vé mirc 13i suit trong cac hop dong
dan sy thong dung véi cac hop dong tin dung, dong thoi nhim binh dang hoa giira cac chu
thé khi tham gia vao cac giao dich vay tai san." Hién nay, ddi véi cac giao dich dan sy,
nhu cho vay giita cac ca nhan, hodc giira cac t6 chirc khong phai to chirc tin dung s& dugc
quy dinh tai BLDS 2015. Theo d, 14i suat vay ctia cac giao dich nay do cac bén thoa thuan

" Theo Quyét dinh s6 2868/QD-NHNN ngay 29/11/2010 cta Ngan hang Nha nuéc thi muc 13i sudt co ban
bang ddng Viét Nam 1a 9%/nam. Nhu vdy, néu cac bén thoa thuan 13i sudt cho vay theo BLDS 2005 thi s&
khong dugc cao hon 13,5%/nam, con muc 1ai suét trin theo BLDS 2015 s& cao hon rét nhiéu, 1a 20%/mam.

2 http://baochinhphu.vn/Lay-y-kien-nhan-dan-ve-du-thao-Bo-luat-dan-su-sua-doi/Nhieu-y-kien-ve-lai-suat-
trong-hop-dong-cho-vay-tai-san/218562.vgp, truy cap ngay 20/10/2021.
Bhttps://sbv.gov.vn/webcenter/portal/vi/menu/rm/apph/tbnh/tbnh_chitiet?leftWidth=20%25&showFooter=fal
se&showHeader=false&dDocName=CNTHWEBAPO01162530302&rightWidth=0%25&center W idth=80%25
& _afrLoop=10852646738716506#%40%3F_afrLoop%3D10852646738716506%26center Width%3D80%25
25%26dDocName%3DCNTHWEBAP01162530302%261eftWidth%3D20%2525%26rightWidth%3D0%252
5%26showFooter%3Dfalse%26showHeader%3Dfalse%26 adf.ctrl-state%3D17a8gk8wpn_9, truy cdp ngay
20/10/2021

' Bui Quang Tin, Bg ludt Dan sw 2015 — Nhitng tac dong toi hoat dong ciia cac 16 chitc tin dung, Hoi thao
vé mot s6 quy dinh vé 1i suét va bao dam thuc hién nghia vy cia BLDS 2015 d6i véi thuc tién hoat dong san
xuét, kinh doanh do B Tu phép t6 chirc ngay 23/12/2016 tai TP. HCM, tr. 2.

'3 http://vksbinhdinh.gov.vn/newsdetail.asp?newsID=71793&cat1id=3&Cat2id=7, truy cap ngay 20/10/2021
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nhung dugc vuot qua 20%/nam cua khoan tién vay, trir truong hop luat khac ¢ lién quan
quy dinh khac.

Diém dang luu ¥ 1a cac quy dinh vé 1ai suit trong BLDS 2015 chi dugc ap dung d6i
Vi cac hop ddng dan su thong dung. Theo d6, 13i vay trong linh vyc tai chinh, ngan hang
s& duoc diéu chinh boi Luat CTCTD. Hay noi cach khac, BLDS 2015 sé& khong duoc ap
dung ddi voi cac hop ddng vay giita khach hang véi cac t6 chirc tin dung. Theo Piéu 91
Luat CTCTD, t6 chirc tin dung va khach hang c6 quyén thoa thuan vé 13i suét, phi cip tin
dung trong hoat d6ng ngan hang cua td chirc tin dung theo quy dinh ciia phap lut. Ngoai
ra, quy dinh vé 13i suét cling dugc dé cép tai mot s van ban dudi luat nhu: Thong tu b
39/2016/TT-NHNN ngay 30 thang 12 ndm 2016, Thong tu 43/2016/TT-NHNN ngay 30
thang 12 nam 2016 (duoc stra doi bd sung boi Thong tu 18/2019/TT-NHNN), Thong tu s6
14/2017/TT-NHNN ngay 29 thang 9 nam 2017 cua Ngan hang Nha nudc. Theo do, khach
hang sé& thoa thuan vé 1ai suét cho vay theo cung cau thi truong, nhu cau vay von va mirc
do6 tin nhiém ciia khach hang (trir truong hop phai tuan thu muc 14i suat cho vay tdi da do
Théng d6c NHNN quyét dinh trong timg thoi ky ddi v6i cho vay ngan han bang dong Viét
Nam thudc 05 linh vuc vu tién).16

Thuyec té xay ra tranh cii vé viéc 4p dung van ban luat nao dbi voi 1ai vay trong hop
déng céip tin dung, khach hang va td chtre tin dung, van dé dit ra la cic bén c6 chiu su rang
budc theo 13i sudt tran 1a “20%/ nam theo BLDS 2015 hay khong? Diéu nay duoc giai
quyét thong qua Nghi quyét 01/2019/NQ-HDTP ngay 11 thang 01 nim 2019 cua Hoi dong
tham phan Toa an tdi cao huéng dan quy dinh vé 14, 1ai suét, phat vi pham. Theo d6, “/ai,
ldi sudt trong hop dong tin dung do cdc bén théa thudn nhwng phai phit hop véi quy dinh
ciia Ludt Cdc 16 chirc tin dung va vin ban quy pham phdp ludt quy dinh chi tiét, huéng dan
dp dung Ludt Cdc té chirc tin dung tai thoi diém xdc ldp hop dong, thoi diém tinh ldi
sudt.”. Ngoai ra, “Khi gidi quyét tranh chap hop dong tin dung, Toa dn dp dung quy dinh
ciia Ludt Cdc té chire tin dung, van ban quy pham phdp ludt quy dinh chi tiét, hwéng dan
dp dung Ludt Céc t6 chirc tin dung dé gidi quyét ma khéng ap dung quy dinh vé gidi han
ldi sudt ciia B ludt Ddn sw nam 2005, BY ludt Dan sw nam 2015 dé xdc dinh 1di, 1di sudt”.
Theo Nghi Quyét ndy, trong trudng hop tranh chéap vé 1ai suat vay, cac bén khong ap dung
BLDS 2015 dé xac dinh lai suat ma sir dung Luat Cac TCTD. Tir d6, tao sy thong nhat
trong viéc str dung cac quy dinh trong luat TCTD dé giai quyét cac tranh chip vé 1ai suat
trong hop dong tin dung thay vi BLDS 2015.

Do vay, nhin chung thyc trang cho vay tiéu ding ¢ Viét Nam van thiéu co so kiém
soat, ddc biét lién quan dén 13i suat. Trong khi do, tai nhidu qudc gia, cho vay tiéu ding

16 Xem Dibu 9 ctia Thong tu 43/2016/TT-NHNN va Diéu 13, Thong tu 39/2016/TT-NHN.
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dugc cac nude theo hé thdng luat thanh vin dua vao cac dao ludt, bén canh khoan vay tai
san khac, d6ng thoi 4n dinh tran 14i sut dé bao vé quyén loi nguoi vay.

3. Kinh nghiém mét s6 qudc gia

3.1. Nhdt Bdn

Tai Nhat Ban, van dé 13i suit hién nay dugc diéu chinh b&i Luat vé Gidi han 13i suat
cho vay (Luat s6 100 nim 1954), theo d6, quy dinh mtrc 13i suét cho vay tdi da khong dugc
vuot qua 20% nam. Theo Ludt nay, cac hop dong quy dinh vé ty 1¢ 13i suit vuot qué gidi
han duogc quy dinh trong Luat vé Gidi han 1ai suét cho vay s€ bi vo hi¢u (Diéu 1)17. Trudce
day, van d& 13i suit tai Nhat Ban duoc diéu chinh boi hai dao luét, din dén trén thuc té, bén
cho vay c6 thé loi dung sy chénh 1éch giir ty 1¢ 13i suét tran dé huong phan 1ai suat chénh
léch nay, khi dap ting dugc mot sb diéu kién nhat dinh theo luat dinh, goi 1a “vung xam lai
suat”. Thuc trang nay da duogc chdm dut ké tir nam 2006. Theo d6, mot khach hang da tién
hanh khai kién hop ddng quy dinh mirc 13i suat cho vay 1a 29.2%/nam. Toa an tdi cao Nhat
Bén dd dong ¥ va chap nhan yéu cau ciia nguyén don. Dan dén viée tuyén bd viée cho vay
v6i 13i suat 29.2%/nam 1a vo hiu. Do do, budc cac cong ty tai chinh phai tra lai phan vuot
qua muec 1ai suat duoc gidi han béi luat (20%/nam).

Tai Nhét Ban d¢é giai quyét nhidu truong hop tranh luat bang cach st dung thuat ngir
khac. Vi duy, phi cung cip dich vu cho vay 0 dong, phi bao hiém, phat vi pham. Piéu nay
duogc giai quyét boi Piéu 3 cta Luat gidi han vé 13i suat cho vay Nhat Ban theo quy dinh
nay bat k& moén tién nao khac ngoai no gdc, dui 14 phi giam gia, phi hoa hong, phi kiém tra,
hodc dudi cac tén khac, chi ng nhan dugc lién quan dén mon no cho vay, déu dugc tinh 1a
13i suat; mién 1a viéc nay s& khong ap dung déi v6i cac chi phi nhu chi phi giao két hop
ddng va thuc hién hop dong."® Tai Didu 5-4(4) ciia Luat vé nhan gop vén, nhan tién giri, va
13i suat (Luat sé 195 nim 1954) quy dinh rang trir nhitng khoan tién quy dinh tai Piéu
khoan trude, tién ma lién quan dén ngudi cho vay tién nhan duoc lién quan dén khoan no,
du r@ing goi la tién cong, phi hoac 1a phi kiém tra hodc 1a duoc 20i voi tén ndo di nira, van
dugc xem 1a 13i suat."”

Nhu vay, c6 thé thiy phap luat hién hanh tai Nhat Ban dang ding vé phia bao vé
quyén loi cua nguoi di vay thong qua hai noi dung: Mot 1a dua ra mic ldi suat tran
20%/nam ddi voi cac khoan vay, hai 1a quy dinh cac khoan tién ngoai trir ng gbc (phan
thuong, phi kiém tra, phi hoa hong, phi giam gia, ....) déu dugc tinh 1a 13i suat. Cach quy

7" http://www.japaneselawtranslation.go.jp/law/detail main?re=&vm=02&id=2134, truy cdp ngiy

21/10/2021
'8 http://www.japaneselawtranslation.go.jp/law/detail main?re=&vm=02&id=2134, truy cdp ngay
21/10/2021.
9 http://www.japaneselawtranslation.go.jp/law/detail main?re=&vm=02&id=2022, truy cdp ngay
21/10/2021.
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dinh nay vira han ché tinh trang cho vay niang lii vira dong thoi ngan chin cac CTTC tranh
quy dinh vé 14i suat trAn ma dat ra nhiéu khoan chi phi cao d6i véi bén vay nham bao vé tbi
wu quyén loi ciia ngudi tiéu dung khi vay.
3.2. Trung Quéc

Trude day, tr nam 1991-2015, Trung Quéc thuc hién cac quy dinh vé 14 suét tran
mot cach nghiém khic ddi voi cac hop dong vay ca nhan (private lending contracts), hay
con duge goi la “4-1an-do” (fourtime-red-line). Lai sut néu cao hon mirc nay sé& duoc xem
xét 1a cho vay ning 13i, va theo d6, ngudi cho vay c6 thé bi phat hanh chinh hay hinh su
tly vao murc d6. Bon 1an do c6 nghia la ngudi cho vay véi muec 14i suat cao gap 4 1an mirc
1i suat cia mot ngan hang cho ciing khoan vay d6. Vi du, 13i suit cia ngan hang 1 5% thi
13i sudt cho vay khong duoc vuot qua 20%.>

Dbi mit véi van dé 13i sudt vay cao tai Trung Qudc, dic biét 1a trong cho vay ngang
hang.”! P& han ché tinh trang nay, Toa an Tdi cao Trung Qudc da ban hanh “Nhing quy
dinh ciia Toa An t6i cao vé viéc dp dung Ludt deé xét xir nhitng vu dn vé cho vay tw nhdan”
(Provisions of the Supreme People’s Court on Application of Laws to the Hearing of
Private Lending Cases) c6 hiéu luc vao ngay 1/9/2015, theo d6, truong hop 1ai suat thoa
thuan giita cac bén khong vugt qua mirc 24%/ nam, ngudi cho vay ¢ quyén yéu cau nguoi
vay tra lai suét theo thoa thuan (Diéu 26). Truong hop 13i sudt hang nam 16n hon 24%
nhung thap hon 36%, Toa 4n s& tiy vao timg truong hop cu thé. Trudng hop nguoi vay da
tra 13i suat dén bén cho vay, Toa an s& khong ép budc ngudi cho vay tra lai phan i suat
vuot qua. Toa an s& khong tng ho cac yéu cau cua ngudi cho vay ddi véi ngudi vay dé ma
doi phan 13i suat vuot qua 24% nhung chua tra. S6 tién cho vay dugc ghi trong bang chimg
cho vay nhu bang chimg vé s tién cho vay, bién lai va cac gidy ng (IOU) thira nhan ghi
nhén ng s& dugc xem 1a tién géc. Néu tién 13i di duoc khéu trir tir tién géc trude do, Toa an
s& ghi nhén sd tién cho vay thuc té 1a tién géc (Piéu 27). Khi khong c6 thoa thuan tra lai
nhung nguoi vay da ty nguyén tra 13i, hodc ty nguyén tra 13i véi 13i suat cao hon hoic tra
tién phat vi pham, truong hgp khong c6 thiét hai nao ddi véi loi ich cia Nha nude, 1gi ich
tap thé va bén thir ba, nhung nguoi vay sau d6 yéu cau nguoi cho vay tra lai khoan thanh
toan. Trudng hop nay toa an s& khong hd trg yéu cau, trir khi yéu cau nam ¢ phan thanh
todn vugt qua mirc 13i suat hang nam 1a 36% (Piéu 31).

Quy dinh nay duoc coi 1 quy dinh toan dién dau tién bao gém cac quy tic mo rong

cho cac doanh nghiép tai chinh Internet, diéu nay hoan toan c6 lgi cho cac doanh nghiép

2 https://research-information.bris.ac.uk/files/202541764/Full_text PDF accepted author manuscript_.pdf,
truy cap ngay 21/10/2021.
*https://www.bloomberg.com/news/articles/2019-10-22/china-says-loans-with-interest-rates-above-36-are-
now-illegal, truy cap ngay 21/10/2021.
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cho vay truc tuyén (P2P) khi cac khoan vay tir cac t6 chirc nay trudc ddy bi cim thi gio
duogc toa an cong nhan co hiéu luc.

Theo quyét dinh méi day ctia Toa an nhan dan téi cao Trung Qudc, muc 14i sudt tran
db6i voi vay tu nhan tir ngay 20/08/2020 giam xudng con 15,4%/nam, giam dang ké so véi
nam 2015 13 24%/ndm. Viéc dua ra chinh sach nay myc dich nham thic ddy cac té chic tai
chinh cung cap cac khoan vay ré hon va cat giam chi phi cho cac doanh nghiép nho khi xay
ra dai dich Covid.”> Pdng thoi, bién phap siét chat 13i suit cho vay nay con nhim giam
thiéu rui ro tai chinh khi dién ra sy bung n6 chua timg cé trong linh vic ngan hang va tai
chinh Internet bao gém mot loat cac dich vu tai chinh dugc cung céip qua Internet nhu
chuyén tién truc tuyén, cho vay ngang hang (P2P), huy dong von tir dam dong cb phan va
quan 1y tai san truc tuyén.

3.3. Phap lugt Anh

O Anh khong c6 quy dinh muc 13i suat tran chung d6i véi viéc cho vay. Tuy nhién,
theo Luat Tin dung ti€éu dung nam 2006 cia Anh (UK Consumer Credit Act 2006) quy
dinh rang, Toa an c¢6 tham quyén xac dinh liéu rang mot mdi quan hé giita cht ng va nguoi
vay c6 cong bang hay khong.” Theo d6, viéc xac dinh cho vay cong bang hay khéng co
thé khong dwogc dinh nghia 16 rang, mic du Phong Thuong mai cong bang (Office of Fair
Trading) da ban hanh vao thang 3 niam 2010 hudng dan viéc xéac dinh cic yéu td gop phan
tao nén mdi quan hé khong cong bang, va lii sudt vay chi 1a mot trong nhimg yéu t6 trong
do.

Nhu vay, Luét cho vay tiéu dung tai Anh hién tai khong dwa ra quy dinh vé viéc ap
dung 13i suét tran dbi vai cac khoan vay tiéu ding. Mit khac, dé bao vé quyén loi ctia bén
vay trong hop dong vay tiéu dung thi bén di vay co6 quyén yéu ciu toa an xac dinh mdi
quan hé khéng cong bang véi bén cho vay. Theo d6, dé mot giao dich vay bi coi 1a khong
cong bang phai dam bao duoc hai cin cir sau: Mot 1a bén vay cao budc vé viée ton tai hop
ddng vay khong cong bang; Hai 1a tda an dya trén cac yéu td, diéu khoan hop dong c6 lién
quan va dua ra phan quyét day 1a méi quan hé khong cong bang. Luc nay, trach nhiém
chtng minh thudc vé nguoi cho vay. Hudng di nay trong qua khir ciing duoc Tay Ban Nha,
buc di theo khi khong xac dinh 16 1ai suét tran cho céac bén, viéc xac dinh 1ai suét co qua
cao hay khong phu thudc vao quan diém ciia Toa an. Viéc trao thim quyén cho toa 4n &
day c6 vu diém 14 tao ra sy “mém déo” trong viéc ap dung phap luat, nhung nhugc diém co

thé gy ra tdm Iy “bit an” cho nhimng chi thé tham gia vao quan hé vay tai san.** Tai thoi

Zhttps://www.reuters.com/article/china-economy-lending-idUSL4N2FM1VM, truy cip ngay 10/10/2021.
2 Pidu 20 cia Luat tin dung tiéu ding 2006 cua Anh.
* Pd Vian Dai (2010), Tldd.
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diém vay, cac bén khong biét muc 13i sudt ma ho thoa thudn cé vuot qua mic cho phép
khong vi céac tiéu chi xac dinh 13i vay qua cao khong rd rang, cu thé. C6 thé thay dé bao
dam quyén loi cho bén vay thi Anh khong ap dung i suat tran v6i 1y do sau khi xem xét
cac nguy co tim an cua viée tiép can tin dung di giam va ting su loai trir tai chinh. Thay
vao do, qudc gia nay tap trung vao cac bién phap quan Iy chia sé dit liéu cac nha cung cap,
cong bd gia, cung cap thong tin tét hon cho khach hang va giam gia tra no trudc han.

4. Mot s6 goi mé hoan thién quy dinh phap luat Viét Nam hién hanh lién quan dén
vén dé 1ai suit trong hoat dong cho vay tiéu ding

Thit nhat, sw can thiét ¢é quy dinh riéng biét lién quan dén ldi sudt tran trong hoat
déng cho vay, ddc biét la cho vay tiéu ding. Hién nay, tai l3i suat dwgc quy dinh tai Diéu 9
ctia Thong tu 43/2016/TT-NHNN quy dinh vé hoat dong cho vay tiéu ding tai cac cong ty
tai chinh. Theo d6, 13i suat cho vay tiéu ding ctia cong ty tai chinh thyc hién theo quy dinh
ctia Ngan hang Nha nudc vé hoat dong cho vay ciia to chirc tin dung, chi nhanh ngén hang
nude ngoai ddi véi khach hang. Cong ty tai chinh ban hanh quy dinh vé khung 13i suat cho
vay tiéu dung ap dung thdng nhét trong toan hé thdng trong timg thoi ky, trong d6 bao gdm
mirc 13i sudt cho vay cao nhét, mirc 13i suat cho vay thap nhét ddi voi timg san pham cho
vay tiéu ding. Nhu vy, Diéu 13 cua Thong tu 39/2016/TT-NHNN quy dinh: T4 chtrc tin
dung va khach hang thoa thuan vé 13i suat cho vay theo cung cau vén thi trudng, nhu ciu
vay von va mirc d6 tin nhiém cua khach hang, trir truong hop Ngan hang Nha nuée Viét
Nam c6 quy dinh vé i suat cho vay tdi da tai khoan 2 Piéu nay. Dua trén quy dinh nay,
murc 13i suit d6i véi timg hoat dong cho vay ciia cong ty tai chinh s& do chinh cong ty tai
chinh dit ra, dya trén nhu ciu vay von va mic do tin nhiém cua khach hang. Mt 13i suat
tran 12 20%/nam trong BLDS 2015 trong trudng hop nay s& khong duoc ap dung.

Theo tac gia, van dé nay 1a mot van dé chung ta cn quan tim. Boi 18, dua trén thuc
trang hién tai, vi€c nguodi cho vay tu dua ra muc 1ai suét va c6 nhiém vu thong bao cho
NHNN d3 v6 hinh c6 thé giy ra tinh trang “tham nhiing” cac chinh sach cua cac cong ty tai
chinh. Cu thé 13 mc 13i suét, phat vi pham, va cac muc phi ho dua ra ma khong c6 mdt co
so chic chin vé viée nay. Ngoai ra, viéc ap murc 13i suat ciia cong ty tiéu dung da vo tinh
lam mat di mot khung phap 1y bao vé quyén va loi ich ctia minh. Thong thuong, trong hop
dong di vay, nguoi vay s& khong c6 quyén thoa thuan vé mirc 13i suat véi TCTD. Dan dén
hé qua, nhiéu trudng hop khach hang vi mudn ¢ duge ngudn tin dung ma bat chip viée ky
két cac gidy to anh huong dén quyén va loi ich hop phap ciia minh. Do dé, viéc ap dung lai
sudt tran nhim muc dich bao vé cho nguoi vay khong dii kha niang dé nhan thirc va bao vé
minh khi vay véi 1di suit cao. Pay ciing chinh 1 chinh sach ma nhiéu qudc gia dang theo

duoi va ap dung.
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Thit hai, viéc quy dinh ldi sudt tran trong hoat déng cho vay tiéu ding sé givp cdc
cong ty tai chinh siét chdt lai cdac nguon tin dung. Kiém soat viéc vi 1ai suat ma cho vay
tran lan trong thuc té, tir 46 gdy nén cac van dé gian 1an khong dang tiéc xay ra, cling nhu
nguy co v ng tir cac cong ty tai chinh.? Do vy, viéc ap i suét tran con giup cac cong ty
tai chinh tap trung vao mot sé hoat dong 1am cho khoan vay tré nén hiéu qua hon. C6 thé
x€t to1 viéc 1am rd qua trinh tham dinh khach hang khi cac khoan vay cua ho bi giam lgi
nhuan, khi d6 ho phai han ché cac ton that phat sinh tir cac khoan ng x4u, ng kho doi.

Thir ba, vin dé vé minh bach théng tin vé ldi sudt ciia cdc cong ty tai chinh. Trong
tin dung noi chung van dé minh bach thong tin luén 1a mot van dé quan trong hang dau.
Diéu nay cang ding hon trong truong hop cua cho vay tiéu ding. Mot hoat dong kinh
doanh mang lai nhiéu 1gi nhuén cho cac cong ty tai chinh, bén canh céc rui ro cao veé su
khong minh bach vé thong tin. Trén thyc té, nhiéu trudng hop trong qua trinh tu van, nhan
vién tu van cho vay cd tinh b qua cac théng tin quan trong, hodc cung cp thong tin khong
chinh xac, thuc hién nhiéu thu thuat nham che gidu thong tin hodc cung cap thong tin sai
léch vé ndi dung cua hop dong, bao gdm thong tin vé 13i suét, vé thoi han vay, vé cac murc
phat, phi huy hop dong. ..

Theo quy dinh hién hanh, khoan 2 Diéu 9 Thong tu 43/2016/TT-NHNN thi “cong ty
tai chinh c6 trach nhiém phai ni€m yét cong khai tai tru s& chinh, chi nhanh, diém gioi
thiéu dich vu va dang tai trén trang thong tin dién tir ctia cong ty tai chinh khung 13i suét
cho vay tiéu dung, céc loai phi, phuwong phép tinh 13i; cdc hinh thirc tiép nhan gop ¥, phan
anh, khiéu nai cta khach hang, t6 chtrc, ca nhan lién quan dén hoat dong cho vay tiéu ding
cua cong ty tai chinh.”

Tuy nhién, trén thyc té, van dé trén “Idi suat” qua viéc quy dinh nhiéu cach nham né
cac quy dinh vé 13i sudt (phat 13i sudt qua han). Nhiéu trudng hop cong ty tai chinh quy
dinh 1ai suat khong qua cao thoat nhin, nhung néu tinh cic phi phat vi pham, phi 13i suat 0
ddng, phi bao hiém cao, cong vi muc 1di suat cao vo tinh di day khach hang dén viéc bi
nham 14n sau khi 15 ky vao hop dong. Ngoai ra, trong cac hop dong vay tiéu dung, thuong
bao hiém khoan vay s& 1a mot diéu kién dé nguoi tiéu ding néu mudn tiép can khoan vay.
Mac du mang tinh chat 1a tu nguyén, tuy nhién, van dé datra & day do 1a khi phat sinh mot
s6 chi phi nhu bao hiém khoan vay thi bén vay c¢6 quyén tir chdi tham gia khoan bao hiém
nay khong, va liéu bén vay co quyén gi khi bén cho vay tu y dua cac khoan phi tu nguyén
nay vao hop dong mau? Van dé nay trudc tién lién quan ti ndi dung vé hop dong mau, khi

ma bén cho vay 1a bén lam chu cac ndi dung li€n quan tdi hop dong va nguoi di vay mudn

* https://news.zing.vn/gia-giay-to-nhom-9x-lua-hang-chuc-ty-dong-tu-ung-dung-vay-tien-
onlinepost1031583.html, truy cap ngay 22/10/2021.
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vay tai ddy thi phai chip nhan toan bd ndi dung hop dong nay.?® Thong thudng cac khoan
bao hiém tin dyng nam trong danh muc cac chi phi phat sinh trong qué trinh cung cap
khoan vay nén thyc té bén vay bat budc phai tra khoan bao hiém nay khi tham gia vao
quan hé vay véi cong ty tai chinh. Mic dii, vé ban chat, muc dich ciia khoan phi bao hiém
tién vay 1a dé dam bao cho ngan hang trudc cac rii ro co thé xay ra véi tai san thé chép
hodc véi chinh ¢4 nhan ngudi vay, thoa thuan vé phi bao hiém tién vay 1a do cac bén ty do
thoa thuan. Tuy nhién, thyc té lai xay ra nhiéu truong hop ngudi di vay phai chiu chung
cac khoan phi bao hiém ma ho khong c6 nhu cau bao hiém cho cac khoan rui ro, viéc dong
phi bao hiém tién vay nay xuat phat tir 4p lyc cua cac to chuc tin dung, c6 thé ké toi nhu
viéc khong chap thuan khoan vay, kéo dai qua trinh giai ngan khoan vay cho khach hang,
hoic cho vay véi 13i suat cao hon....>” Thuc t& nhiéu khach hang di vay than phién khi bi
lam kho tai cac ngan hang va cong ty tai chinh khi phia bén cho vay mic du cho rang minh
chi gidi thiéu cac san pham bao hiém t&i khach hang chtr khong hé ép ho ma chi tac dong
vao cac bién phap ky thuat dé dwa ra sy vu dai ddi v6i khoan vay cia ho.”® Theo kinh
nghiém cua Nhat, moi chi phi (bét ké tén goi) phat sinh tir viéc cho vay tién déu duoc xem
1a 13i suét, vi du phi phat vi pham, 13i suat ng qua han, phi giao két hop ddng (phi ho so),
phi bao hiém,... nham trén tranh 13i suat. Dy 1a huéng tiép can phu hop ma Viét Nam c6
thé tham khao trong viéc xay dung khung phap 1y diéu chinh 1i suat trin cho vay.
5. Két luan

Tom lai, tir viéc ap dung phap luat vao thuc té dé giai quyét cac tranh chép lién quan
t6i 1i sudt vay tiéu ding, viéc dit ra 13i suét trin d6i voi cac khoan vay tiéu dung 1a can
thiét trong bdi canh kinh té hién tai. Tiép c4n véi quan diém cua mot sé qudc gia vé viée
kiém soat 13i vay, tic gia cho rang phuong phép 4p dung ldi suét tran ddi voi riéng cac
khoan vay tiéu dung s& gitp han ché rui ro tin dung tiéu dung, dong thoi bao vé quyén loi
ctia bén vay trudc nhiing bt cap tir hoat dong cung cip tin dung cia cic cong ty tai chinh.
Viéc nha nude can thiép vao hoat dong cho vay tiéu ding 1a cap thiét, boi khung phap 1y
hién hanh diéu chinh hoat dong nay chua thuc su dﬁy du dan t6i sy lam dung cua mét sb
cong ty tai chinh trong thyc tién. Tuy nhién, dé can bang giita loi ich ciia cac bén trong
quan hé tin dung tiéu dung, doi hdéi muc lai suét tran dugc duara la hop ly, nham tranh sy

giam thi€u v€ cung ung dich vu cho vay tiéu dung ctia cac cong ty tai chinh cling nhu viéc

* Xem Diéu 415 BLDS 2015.

7 http://www.baobaclieu.vn/phap-luat/bao-hiem-khoan-vay-tu-nguyen-sao-van-phai-mua!-65077.html, truy
cédp ngay 22/10/2021.

* https://tinnhanhchungkhoan.vn/nguoi-di-vay-khong-bat-buoc-phai-mua-bao-hiem-post255137.html, truy
cap ngay 22/10/2021.
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tac dong 1én cac khoan vay khién ngudi dan gap kho khan khi tiép can cac khoan vay tiéu

dung.
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